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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400, 435, 436, 440,  and 
441 

RIN  093S-A055 
(MB-019-IFC] 

Medicaid  Program;  Home  and 
Community-Based  Services  Waivers 
for  Individuals  Age  65  or  Older 

AQENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Interim  fmal  rule  with  comment 
psriod. 

summary:  This  interim  Hnal  rule 
amends  current  Medicaid  regulations  to 
permit  States  to  offer,  imder  a 
Secretarial  waiver,  a  wide  array  of 
home  and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined,  but  for  the  provision  of 
these  services,  to  be  likely  to  require  the 
level  of  care  furnished  in  a  skilled 
nursing  facility  (SNF)  or  intermediate 
care  facility  (ICIH  (nursing  facility  (NF) 
effective  October  1, 1990).  The  rule 
allows  Federal  payment  for  these  and 
other  long  term  care  services,  up  to  an 
amount  specified  in  section  1915(d)(5)(B) 
of  the  Sodal  Security  Act,  subject  to 
HCFA’s  approval  of  the  States’  requests 
for  waivers  and  certain  assurances 
made  by  the  States.  Once  granted, 
waivers  are  in  effect  for  3  years,  unless 
terminated  by  the  State  with  notice  to 
the  Secretary,  and  are  renewable  for 
periods  of  5  years.  Periodic  evaluation, 
assessment,  and  review  of  the  care 
furnished  under  the  waivers  is  required. 
This  rule  implements  section  4102  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  as  modihed  by  section  411(k)  of 
the  Medicare  Catastrophic  Coverage  Act 
of  1988,  section  8432  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988, 
and  section  4741(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 

This  rule  is  being  issued  in  final  and, 
for  the  most  part  without  a  delay  in  the 
effective  date  for  the  reasons  explained 
in  section  FV,  “Waiver  of  Proposed 
Rulemaking  and  Delay  in  the  Effective 
Date." 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  on  June  30, 1992  except 
for  the  following  sections.  Sections 
441.351  through  441.353, 441.356,  and 
441365  will  be  made  effective  only  after 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act;  notice  of  the  effective 
date  will  be  published  in  the  Federal 


Register.  Section  441365  will  be 
effective  90  days  after  OMB  approval  is 
aimounced  in  ^e  Federal  Register. 

Applicability  Date:  For  States  with 
section  1915(d)  waivers  currently  in 
effect,  the  aggregate  projected 
expenditure  limit  (APEL),  computed  and 
applied  in  accordance  with  8  441.354,  for 
the  waiver  year  that  coincides  with 
Federal  fiscal  year  (FFY)  1990,  and  each 
succeeding  waiver  year  will  be 
determined  as  if  the  regulations  had 
been  published  on  October  1, 1989. 

Comment  Date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  by  5  p.m.  on  August  31. 1992. 
ADDRESSES:  Mail  written  comments  to 
the  following  address;  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 

Attention:  MB-019-IFC.  P.O.  Box  26676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 

Room  309-G.  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.,  SW., 
Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207. 

Due  to  stafffng  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  MB-019-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309^  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  830  a.m.  to  5 
p.m.  fehone:  (202)  245-7890).  If 
comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to:  Laura  Oliven,  HCFA  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  room  3002,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent,  send 
your  request  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  ATTN:  New  Order,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512-2250. 


The  cost  for  each  copy  is  $130.  In 
addition,  you  may  view  and  photocopy 
the  Federal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Fedei^  Register.  The  order  desk 
operator  will  be  able  to  tell  you  the 
location  of  the  U.S.  Govermnent 
Depositories. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ingrid  Osborne  (301)  966-4461 — Post 

eligibility  treatment  of  income. 

Robert  Wardwell  (301)  966-5659 — All 

other  issues. 

SUPPLEMENTARY  information: 

I.  Background 

Until  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  was  enacted  on  August  13, 1981,  the 
Medicaid  program  (title  XIX  of  the 
Social  Security  Act  (the  Act))  provided 
little  coverage  for  long  term  care 
services  in  a  noninstitutional  setting. 
Many  elderly,  disabled,  and  chronically 
ill  persons  were  living  in  institutions  not 
for  medical  reasons,  but  because  of  the 
scarcity  of  health  and  social  services 
available  to  them  in  their  homes  and 
communities.  Further,  even  when  the 
necessary  services  were  available 
outside  the  institution,  individuals  were 
sometimes  unable  to  pay  for  them,  and 
the  services  were  not  covered  by 
Medicaid. 

Public  Law  97-35  added  section  1915 
to  the  Act.  which  authorized  the 
Secretary  to  waive  Medicaid  statutory 
requirements  in  order  to  establish  two 
specific  types  of  waiver  programs: 
freedom  of  choice  waivers  under  section 
1915(b)  of  the  Act;  and  home  and 
community-based  services  waivers 
under  section  1915(c)  of  the  Act  This 
latter  type  of  waiver  allows  State 
Medicaid  agencies  to  furnish  services 
not  otherwise  available  under  Medicaid 
to  individuals  who,  absent  these 
services,  would  otherwise  be 
institutionalized  in  a  hospital,  nursing 
facility  (NF),  or  intermediate  care 
facility  for  the  mentally  retarded  (IGF/ 
MR). 

II.  Legislation 

Section  4102  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  lOQ- 
203,  enacted  on  December  22, 1987) 
amended  section  1915  of  the  Act  by 
redesignating  section  1915(d)  of  the  Act 
as  section  1915(h)  and  by  adding  a  new 
category  of  waiver  under  section 
1915(d).  Entitled  “Home  and 
Community-Based  Services  for  the 
Elderly."  this  section  establishes  an 
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entirely  new  waiver  program,  separate 
and  distinct  from  the  other  types  of 
waivers  available  under  section  1915  of 
the  Act  Under  section  1915(d]  of  the 
Act,  State  Medicaid  agencies  may 
request  the  authority  to  furnish  home 
and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined  to  be  likely  to  require  the 
level  of  care  furnished  in  a  NF  if  the 
home  and  community-based  services  are 
not  available.  The  Secretary  may  waive 
Medicaid  comparability  and 
Statewideness  requirements  and  certain 
financial  eligibility  requirements 
(relating  to  income  and  resources) 
applicable  in  the  community  to  enable 
State  Medicaid  programs  to  provide  for 
these  home  and  community-based 
services.  The  law  specifres  the  services 
that  may  be  furnished  under  the  waiver. 

In  return  for  this  waiver,  the  State 
must  limit  its  expenditures  for  home  and 
community-based  waiver  services,  along 
with  NF,  home  health,  personal  care  and 
private  duty  nursing  services  for 
individuals  in  this  €ige  category,  within 
an  amount  determined  by  principles 
specifred  in  the  statute.  The  Secretary  is 
required  to  promulgate  indices  for 
projecting  increases  in  institutional  and 
noninstitutional  long  term  care  cost,  as 
well  as  State-specific  projections  of 
increases  in  the  number  of  residents 
over  age  65.  Upon  promulgation,  the 
maximum  amount  for  which  Federal 
financial  participation  (FFP)  would  be 
available  under  these  waivers  would  be 
determined  based  on  State  expenditures 
in  a  base  year,  modifled  by  the  greater 
of  (1)  The  sum  of  the  percentages 
yielded  by  these  indices,  or  (2)  7  percent 
computed  annually. 

Public  Law  100-203  mandated 
promulgation  of  a  method  for  projecting 
increases  in  the  number  of  residents 
over  age  75.  Section  411(k)(3)(A)(i}  of 
Public  Law  100-360  replac^  the  first 
reference  to  the  number  ’*75"  in  section 
igi5(d)(5)(B)(iii)(in)  of  the  Act  with 
“65”,  but  left  *75"  in  the  sentence 
following  the  correction.  We  believe 
that  the  failure  to  correct  the  second 
reference  to  “75"  was  merely  an 
oversight,  and  that  Congress  intended  to 
correct  it  in  the  second  instance  as  well, 
since  the  1915(d)  waiver  program  is 
designed  for  individuals  age  65  or  older. 
However,  as  required  by  the  statute,  we 
have  developed  a  method  for 
determining  both  indices.  We  will  use 
the  same  method  described  below  to 
project  both  the  number  of  individuals 
who  have  attained  the  age  of  65  and 
those  who  have  attained  the  age  of  75 
for  each  year  of  a  State’s  waiver 
program. 


A  waiver  granted  under  the  authority 
of  section  1915(d)  of  the  Act  will  be  in 
effect  for  a  period  of  3  years  (imless 
terminated  by  the  State  with  notice  to 
the  Secretary).  At  the  request  of  the 
State,  a  waiver  may  be  renewed  for 
additional  periods  of  5  years,  if  certain 
assurances,  specified  in  the  statute, 
have  been  met  by  the  State.  The  State 
must  assure  that  adequate  safeguards 
(including  adequate  standards  for 
provider  participation)  are  taken  to 
protect  the  health  and  welfare  of 
individuals  served  under  the  waiver  and 
that  financial  accountability  is  provided 
for  funds  expended  for  the  services. 

Section  1915(d)(5)  of  the  Act,  as 
established  by  section  4102(a)(1)(B)  of 
Public  Law  100-203,  was  modified  by 
section  411(k)(3)(A)(i)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L  100-360,  enacted  on  July  1. 1988);  by 
section  8432  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  100-647,  enacted  on  November 
10, 1988);  and  by  section  4741(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L  100-508,  enacted  on 
November  8, 1990).  TTiese  three  laws 
made  minor  technical  and  editorial 
changes. 

Section  4211  of  Public  Law  100-203 
eliminated  the  distinction  between 
skilled  nursing  facilities  (SNFs)  and 
intermediate  care  facilities  (ICFs)  under 
Medicaid,  combining  the  two  levels  into 
a  single  category  of  NF.  However, 
conforming  changes  were  not  made  to 
section  4102  of  Public  Law  100-203, 
which  added  the  section  1915(d)  waiver 
program.  Therefore,  we  believe  that  the 
omission  of  the  conforming  changes  was 
merely  an  oversight  Consistent  with 
this  statutory  change,  we  have  referred 
to  NFs  throughout  this  preamble  and 
regulations  text  except  when  citing  the 
statute. 

III.  Provisions  of  this  Interim  Final  Rule 

We  are  making  the  following  revisions 
to  the  home  and  community-based 
services  regulations  in  42  CFR  parts  400, 
435,  436  and  440,  and  adding  a  new 
subpart  H  in  42  CFR  part  441,  Home  and 
Community-Based  Services  Waivers  for 
Individuals  Age  65  or  Older.  We  believe 
these  changes  will  make  our  regulations 
consistent  with  section  1915(d)  of  the 
Act,  as  added  by  Public  Law  100-203 
and  modified  by  Public  Law  100-360, 
Public  Law  100-647,  and  Public  Law 
101-508. 

A.  Definition  of  “Nursing  Facility" 

In  §  400.203,  which  defines  terms 
specific  to  Medicaid,  we  are  adding  the 
definition  for  “nursing  facility”  (NF), 
which,  effective  October  1, 1990,  means 


an  SNF  or  an  ICF  participating  in 
Medicaid. 

B.  Recipient  Eligibility  for  Waiver 
Services,  and  Post-Eligibility  Treatment 
of  Income 

Section  4102  of  Public  Law  100-203 
makes  those  portions  dealing  with 
recipient  eligibility  for  waiver  services 
imder  the  section  1915(d)  waiver 
program  conform  to  si^ar  waiver 
provisions  under  section  1915(c)  of  the 
Act  Therefore,  we  are  modifying  those 
regulations  currently  applicable  to 
waivers  under  section  1915(c)  of  the  Act 
to  apply  them  to  waivers  under  section 
1915(d)  of  the  Act  as  well,  with  respect 
to  (1)  individuals  only  eligible  for 
M^icaid  when  receiving  care  in  an 
institutional  setting  (due  to  spousal 
income  and  resource  “deeming” 
requirements).  (2)  individuals  eligible 
under  a  special  income  limit  (up  to  300 
percent  of  SSI),  and  (3)  individuals 
receiving  waiver  services  and  governed 
by  rules  for  post-eligibility  treatment  of 
income. 

The  enactment  of  section  1915(d)  of 
the  Act  did  not  alter  a  State’s  option  to 
apply  for  or  administer  waivers  under 
section  1915(c)  of  the  Act  We  will 
continue  to  apply  existing  rules  to  the 
t915(c)  waiver  program.  States  with  a 
section  1915(d)  waiver  may  continue  to 
request  waivers  under  section  1915(c)  of 
the  Act  for  individuals  who  have 
attained  the  age  of  65.  However,  when  a 
State  has  a  section  1915(d)  waiver 
concurrently  in  effect  the  State’s 
expenditures  for  services  furnished  to 
individuals  age  65  or  older  under  a 
section  1915(c)  waiver  must  be  included 
in  the  application  of  the  expenditure 
limit  under  section  1915(d)(5)(B)  of  the 
Act.  This  is  described  more  fully  below. 

We  are  amending  the  following 
regulations  to  include  section  1915(d)  of 
the  Act,  which  sets  forth  coverage 
requirements  for  home  and  community- 
based  services  for  individuals  age  65  or 
older,  among  those  sections  of  the  Act 
that  mandate  requirements  and 
standards  for  the  Medicaid  program: 

•  Section  435.3,  which  sets  forth 
sections  of  the  Act  and  public  laws  that 
mandate  Medicaid  eligibility 
requirements  and  standards  for  the 
United  States,  District  of  Columbia,  the 
Northern  Mariana  Islands,  and 
American  Samoa. 

•  Section  436.2,  which  sets  forth 
sections  of  the  Act  and  public  laws  that 
mandate  eligibility  requirements  and 
standards  for  Guam,  I^erto  Rico,  and 
the  Virgin  Islands. 

•  Section  440.1,  which  specifies  the 
statutory  basis  and  describes  the 
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services  included  in  the  term  “medical 
assistance.” 

We  are  revising  S  435.217,  which 
states  the  eligibility  requirements  for 
those  individuals  receiving  home  and 
community-based  services  under 
Medicaid  in  the  United  States,  District 
of  Columbia,  the  Northern  Mariana 
Islands,  and  American  Samoa.  We  are 
also  revising  §  436.217,  which  states  the 
eligibility  requirements  for  those 
receiving  home  and  community-based 
services  under  Medicaid  in  Guam, 

Puerto  Rico,  and  the  Virgin  Islands. 

These  regulations  will  extend  Medicaid 
eligibility  for  home  and  community- 
based  services  to  individuals  age  65  or 
older,  as  specified  in  section  1915(d)  of 
the  Act. 

We  are  revising  §  S  435.726  and 
435.735  regarding  post-eligibility 
treatment  of  income  and  resources  of 
individuals  receiving  home  and 
community-based  services  furnished 
under  a  waiver  to  apply  to  individuals 
age  65  or  older.  Section  1915(d](3]  of  the 
Act  provides  that  the  maximum  amount 
of  any  individual’s  income  which  may 
be  disregarded  for  any  month  is  equal  to 
the  amount  that  may  be  allowed  for  that 
purpose  under  a  section  1915(c]  home 
and  community-based  services  waiver. 
Therefore,  we  are  incorporating  all 
policies  and  procedures  relative  to  post¬ 
eligibility  determinations  of  the  amount 
by  which  a  Medicaid  agency  must 
reduce  its  payment  for  the  cost  of  care, 
currently  under  section  1915(c)  waivers, 
into  waivers  under  section  1915(d)  of  the 
Act. 

C.  Services  and  Their  Definitions 

We  are  adding  S  440.181  to  include 
those  home  and  community-based 
services  specified  in  section  1915(d)(4) 
of  the  Act.  Section  1915(d)(4)  of  the  Act 
lists  seven  categories  of  home  and 
community-based  services  that  a  State 
may  provide:  Case  management 
services,  homemaker  services,  home 
health  aide  services,  personal  care 
services,  adult  day  health  services, 
respite  care,  and  other  medical  and 
social  services  that  can  contribute  to  the 
health  and  well-being  of  individuals  and 
their  ability  to  reside  in  a  community- 
based  care  setting. 

For  purposes  of  waivers  granted  under 
section  1915(d)  of  the  Act,  we  are 
suggesting  the  following  service 
dehnitions.  States  are  ftee  to  choose  and 
define  those  services  that  they  will 
provide  under  a  waiver  unless  the 
services  are  otherwise  defined  by  the 
Medicaid  statute.  However,  each  service 
(and  service  definition)  must  be 
approved  by  HCFA  in  order  to  be 
eligible  for  FFP. 


1.  Case  Management  Services 

Section  1915(g)(1)  of  the  Act  gives 
States  the  authority  to  provide  case 
management  services  to  specific  groups 
of  individuals.  Case  management 
services  are  defined  in  section  1915(g)(2) 
of  the  Act  as  follows:  “*  *  *  services 
which  will  assist  individuals  eligible 
under  the  plan  in  gaining  access  to 
needed  medical,  social,  educational  and 
other  services.”  A  State  may  adopt  this 
definition  of  case  management  services 
and  apply  relevant  policies  pertaining  to 
case  management  imder  the  State  plan 
to  home  and  community-based  waivers 
for  individuals  age  65  or  older  under 
section  1915(d)  of  the  Act. 

2.  Homemaker  Services 

Homemaker  services  are  not  defined 
in  the  Medicaid  statute.  However,  in  the 
preamble  to  the  interim  fiinal  rule, 
published  October  1, 1981  (46  FR  48532), 
which  expanded  Medicaid  coverage  to 
include  home  and  community-based 
services  under  section  1915(d)  of  the 
Act,  homemaker  services  were 
described  as  consisting  of  general 
household  activities  (for  example,  meal 
preparation  and  routine  household  care) 
furnished  by  a  trained  homemaker  when 
the  individual  regularly  responsible  for 
these  activities  is  temporarily  absent  or 
unable  to  manage  the  home  and  care  for 
himself  or  herself  in  the  home.  We 
believe  this  definition  is  also  applicable 
to  homemaker  services  furnished  to 
individuals  age  65  or  older  under  section 
1915(d)  waivers  as  well. 

3.  Home  Health  Aide  Services 

We  also  believe  that  the  definition  of 
home  health  aide  services  that  was 
incorporated  in  the  preamble  to  the 
October  1, 1981  interim  final  rule, 
governing  the  home  and  commimity- 
based  waiver  program  under  section 
1915(c)  of  the  Act,  is  appropriate  to  the 
section  1915(d)  waiver  program.  This 
definition  describes  home  health  aide 
services  as  the  performance  of  simple 
procedures  such  as  the  extension  of 
therapy  services,  personal  care, 
ambulation  and  exercise,  household 
services  essential  to  health  care  at 
home,  assistance  with  administering 
medications  that  are  ordinarily  self- 
administered,  reporting  changes  in  the 
patient’s  condition  and  needs,  and 
completing  appropriate  records. 

4.  Personal  Care  Services 

Personal  care  services  are  defined  in 
§  440.170(f)  as  those  services  in  a 
recipient’s  home  that  are  prescribed  by 
a  physician  in  accordance  with  a  plan  of 
treatment  and  are  furnished  by  an 
individual  who  is:  (1)  qualified  to  furnish 


the  services;  (2)  supervised  by  a 
registered  nurse;  and  (3)  not  a  member 
of  the  recipient’s  family. 

Under  a  section  1915(d)  waiver.  States 
may  elect  to  allow  personal  care 
services  to  be  furnished  to  an  eligible 
individual  by  a  member  of  the 
recipient’s  family  other  than  a  spouse. 
Under  no  circiunstances  may  Medicaid 
payment  be  mhde  for  any  services 
(including  personal  care)  that  are 
furnished  to  a  recipient  by  his  or  her 
spouse.  A  State  opting  to  make  payment 
for  personal  care  services  furnished  by 
the  recipient’s  immediate  family  other 
than  a  spouse  must  identify  this  option 
in  its  waiver  request,  and  set  forth  the 
conditions  under  which  it  will  do  so. 
Accordingly,  a  State  must  have  in  place 
a  mechanism  to  ensure  that  Medicaid 
does  not  make  payment  for  services  for 
which  there  is  otherwise  no  obligation 
to  pay,  or  for  services  that  would  be 
furnished  regardless  of  whether 
payments  are  made. 

We  will  also  require  an  assurance 
that  family  members  other  than  a  spouse 
who  furnish  personal  care  services 
under  the  waiver  must  meet  standards 
that  are  comparable  to  those  required  of 
providers  who  furnish  these  services 
and  who  are  unrelated  to  the  recipient. 

Personal  care  services  furnished 
under  a  section  1915(d)  waiver  need  not 
be  limited  to  services  provided  in  the 
home.  States  have  the  flexibility  to 
provide  these  services  in  other  non- 
institutional  settings  when  the  need  lot 
personal  care  is  specified  in  a  recipient’s 
written  plan  of  care. 

5.  Adult  Day  Health  Services 

Adult  day  health  services  may  be 
defined  as  services  furnished  for  4  or 
more  hours  per  day  on  a  regularly 
scheduled  basis,  for  1  or  more  days  per 
week,  in  an  outpatient  setting, 
encompassing  both  health  and  social 
services  needed  to  ensure  the  optimal 
functioning  of  the  recipient.  The  health 
component  of  adult  day  health  services 
may  include  physical,  occupational,  and 
speech  therapies  included  in  the 
recipient’s  written  plan  of  care,  as  well 
as  nursing  oversight  and  necessary 
personal  care.  ’The  service  also  provides 
an  opportunity  for  socialization  and 
recreational  activities  appropriate  to  the 
functional  levels  of  the  recipient  with 
adaptations  to  compensate  for  any 
physical  or  mental  impairments. 
Activities  that  are  merely  diversional 
nature  and  unrelated  to  specific  goals 
the  written  plan  of  care  will  not  be 
covered.  Consistent  with  our  policy 
under  section  1915(c)  waivers,  a  full 
nutritional  regimen  (three  meals  per 
day)  is  not  covered. 


•S  .S 
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6.  Respite  Care  Services 

Respite  care  services  are  generally 
defined  as  services  furnished  to  an 
individual  who  is  unable  to  care  for 
himself  or  herself,  on  a  temporary  or 
short-term  basis,  and  necessitated  by 
the  absence  or  need  for  relief  of  the 
customary  caretaker.  These  services 
may  take  place  in  the  home  or  in  an  out- 
of-home  setting.  Consistent  with  our 
deHnition  of  respite  care  services 
provided  for  under  section  1915(c) 
waivers,  FFP  will  be  available  for 
respite  care  room  and  board  only  when 
these  services  occur  in  a  facility, 
approved  by  the  State,  which  is  not  a 
private  residence. 

Although  Public  Law  101-508 
precludes  Federally  mandated  service 
limits  for  respite  care,  we  are  concerned 
that  an  excessive  duration  of  respite 
care  services  furnished  to  an  individual 
may  indicate  deficiencies  in  the  written 
plan  of  care  and  reflect  insufncient 
amounts  of  other  forms  of  care 
necessary  to  maintain  the  health  and 
welfare  of  the  recipient.  Therefore,  we 
encourage  States  to  monitor  the 
provision  of  this  service  to  maintain  the 
noninstitutional  focus  of  the  program. 

7.  Other  Medical  and  Social  Services 

States  may  also  request  the  authority 
to  provide  other  medical  and  social 
services  that  can  contribute  to  the 
health  and  well-being  of  individuals  and 
their  ability  to  reside  in  a  community- 
based  setting.  States  wishing  to  provide 
for  other  services  must  identify  and 
define  each  service,  and  describe  how  it 
will  contribute  to  the  individual's  health 
and  well-being,  as  well  as  to  his  or  her 
ability  to  reside  in  the  community. 

States  may  also  request  the  authority 
to  provide  services  already  available 
through  their  State  plans,  but  in 
expanded  amount,  duration,  or  scope.  In 
so  doing,  the  State  must  identify  any 
new  service  limits  applicable  to  these 
services  that  are  available  to  waiver- 
eligible  individuals.  The  State  also  must 
reference  the  qualifications  of  providers 
of  the  services  in  both  the  State  plan 
and  the  waiver.  Any  services  furnished 
in  excess  of  the  limits  provided  for  in 
the  State  plan  are  considered  waiver 
services.  They  must  be  attributed  to  the 
waiver  by  including  their  costs  in  the 
aggregate  projected  expenditure  limit 
(APEL). 

Section  1915(d}(5)(C](iii)  of  the  Act 
excludes  ICF/MR  services  from  this 
waiver  program.  In  addition,  the  types  of 
waiver  services  that,  the  statute  allows 
do  not  include  habilitation  or  the  “active 
treatment"  type  of  services  that  are 
required  at  the  ICF/MR  level  of  care. 
Thus,  the  range  of  services  available 


under  a  section  1915(d)  waiver  is  not 
sufficient  to  meet  the  health  and  welfare 
needs  of  this  group.  States  wishing  to 
provide  for  home  and  community-based 
services  to  individuals  who  would 
otherwise  be  institutionalized  in  an  ICF/ 
MR,  regardless  of  the  age  of  the 
recipients,  must  necessarily  apply  for 
waivers  under  section  1915(c)  of  the  Act 
The  clear  intent  of  section  1915(d)  of 
the  Act  is  to  enable  States  to  provide  for 
sufficient  services  to  individuals  in  a 
home  or  community-based  setting  that 
prevent  them  from  placement  in  an 
institutional-type  setting.  However, 
when  these  community-based  services 
are  furnished  in  a  large  institutional 
environment  (for  example,  a  200-bed 
personal  care  home),  which  is  not 
certified  as  a  NF,  we  question  whether 
the  services  are  in  conformance  with 
one  of  the  intents  of  the  statute  which  is 
to  provide  service  in  a  noninstitutional 
setting.  We,  therefore,  request  public 
comment  on  whether  to  define  “home 
and  commimity-based  services"  to 
exclude  services  provided  by  residential 
and  institutional  entities  that  furnish 
care  and  services  to  more  than  a 
specified  number  of  individuals. 

D.  Waiver  of  Comparability 

We  are  revising  §  440.250(k),  which 
sets  forth  the  limits  on  comparability  of 
services,  to  specify  that  home  and 
community-based  services  waivers 
granted  under  section  1915(d)  of  the  Act 
must  be  limited  to  individuals  age  65  or 
older,  and  that  the  home  and 
community-based  services  provided 
under  §  440.181  need  not  be  comparable 
for  all  individuals  within  a  group. 

E.  Waiver  Requirements 

We  are  adding  a  new  subpart  H  to 
part  441,  which  states  the  requirements* 
and  limits  applicable  to  specific  services 
under  the  Medicaid  program.  Subpart  H 
sets  forth  the  requirements  for  the  State 
Medicaid  agency  to  obtain  a  Secretarial 
waiver  to  provide  for  a  wide  array  of 
home  and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined,  but  for  the  provision  of 
these  services,  to  be  likely  to  require  the 
level  of  care  furnished  in  a  NF. 

1.  Basis  and  Purpose 

We  are  adding  a  new  S  441.350  to  set 
forth  the  basis  and  purpose  of  the 
subpart.  This  section  explains  that  the 
subpart  will  set  forth  the  waiver  of 
statutory  requirements  that  permits 
States  to  offer  home  and  community- 
based  services  not  otherwise  available 
under  Medicaid  to  individuals  age  65  or 
older  in  exchange  for  a  limit  on 
expenditures  for  certain  services 


furnished  to  individuals  in  this  age 
category. 

2.  Contents  of  a  Waiver  Request 

We  are  adding  a  new  {  441.351  to 
describe  the  requirements  for  the 
contents  of  a  waiver  request. 

a.  Required  signatures.  Each  request 
for  a  waiver  under  section  1915(d)  of  the 
Act  must  be  signed  by  the  Governor,  the 
Director  of  the  Medicaid  agency  or  the 
Director  of  the  larger  State  agency  of 
which  the  Medicaid  agency  is  a 
component,  or  an  official  of  the  single 
State  Medicaid  agency  to  whom  the 
authority  has  been  delegated.  Because 
this  type  of  waiver  deals  only  with  the 
Medicaid  program,  a  request  from  any 
other  agency  of  State  government,  such 
as  an  Agency  on  Aging,  %vill  not  be 
accepted.  We  expect  &at  the  request 
will  include  the  title  of  the  individual 
who  has  requested  the  waiver,  and  will 
indicate  the  name,  address  and 
telephone  number  of  an  individual 
within  the  Medicaid  agency  to  whom 
any  questions  about  the  request  may  be 
posed.  Because  inclusion  of  the  title  of 
the  individual  requesting  the  waiver  and 
the  name  of  the  contact  person  in  the 
Medicaid  agency  is  not  statutorily 
mandated,  we  are  not  including  them  as 
requirements  in  the  regulations  text 
However,  in  the  interest  of  convenience 
and  in  expediting  the  review  process, 
we  suggest  that  diis  information  be 
made  available  to  HCFA. 

b.  Assurances  and  Supporting 
Documentation.  The  request  must 
contain  the  assurances  required  by 
S  441.352,  and  the  supporting 
documentation  required  by  §  441.353, 
described  below.  A  complete 
description  of  the  State's  procedures  to 
ensure  recipient  health  and  welfare 
must  be  included  with  each  waiver 
request 

c.  Statement  for  sections  of  the  Act 
Section  1915(d)(3)  of  the  Act  allows 
States  to  request  waivers  of  three 
sections  of  the  Medicaid  law:  Section 
1902(a)(1)  of  the  Act,  regarding 
Statewide  availability  of  services; 
section  1902(a)(10)(B)  of  the  Act  relating 
to  comparability  of  services;  and  section 
1902(a)(10)(C)(i)(III)  of  the  Act 
pertaining  to  income  and  resource  rules 
applicable  in  the  community.  We  will 
require  States  to  clearly  indicate 
whether  or  not  they  are  requesting  a 
waiver  of  one  or  all  of  these  sections. 
States  may  request  a  waiver  of  any  one 
of  the  sections  cited  above. 

Section  1902(a)(1)  of  the  Act  requires 
that  services  furnished  under  the  State 
plan  be  available  on  a  Statewide  basis. 
However,  under  section  1915(d)  waivers, 
the  home  and  community-based  services 
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made  available  in  excess  of  those 
otherwise  fum^ed  under  the  State  plan 
may  be  restricted  to  specific  geographic 
areas  within  a  State.  If  a  State  requests 
the  authority  to  waive  section  1902(a)(1) 
of  the  Act,  the  State  must  specify  the 
geographic  areas  or  political 
sub^visions  in  which  the  home  and 
community-based  services  furnished 
under  the  waiver  will  be  offered. 

Waivers  of  Statewideness  may  be  used 
only  in  regard  to  the  provision  of  home 
and  community-based  waiver  services 
not  otherwise  available  under  the  State 
plan.  They  may  not  be  used  to  restrict 
the  provision  of  services  otherwise 
available  under  the  State  plan  (for 
example,  inpatient  hospital  services, 
physicians'  services,  home  health 
services)  so  that  these  services  would  be 
available  in  lesser  amoimt,  duration,  or 
scope  to  individuals  age  65  or  older  than 
to  individuals  less  than  65  years  of  age. 

Section  1902(a)(10)(B)  of  the  Act 
provides  that  the  amount,  duration,  and 
scope  of  services  made  available  to  one 
individual  within  a  group  not  be  less 
than  that  made  available  to  any  other 
individual  within  that  groi^),  and  that 
the  medical  assistance  made  available 
to  the  medically  needy  not  be  less  than 
that  made  available  to  the  categorically 
needy.  However,  section  1915(d)  of  the 
Act  provides  that  a  State  may  make  ' 
home  and  community-based  services 
available  to  certain  individuals  who  are 
age  65  or  older.  Therefore,  if  a  State 
wishes  to  provide  for  home  and 
community-based  services  not 
otherwise  available  under  the  State  plan 
under  a  section  1915(d)  waiver,  that 
State  must  request  a  waiver  of  section 
1902(a)(10)(B)  of  the  Act.  This  will  allow 
the  provision  of  these  services  to 
individuals  age  65  or  older  who  are 
otherwise  likely  to  require  the  level  of 
care  furnished  in  a  NF,  without  making 
these  services  available  to  the  Medicaid 
population  at  large.  Since  the  clear 
intent  of  the  statute  is  to  allow  States  to 
provide  for  services  not  otherwise 
available  imder  the  Medicaid  State  plan, 
waiver  of  section  1902(a)(10)(B)  of  the 
Act  may  not  be  used  to  furnish  fewer 
services  or  services  lesser  in  amount, 
duration,  or  scope  to  the  target 
population  than  would  be  available  to 
individuals  less  than  65  years  of  age  or 
to  individuals  age  65  years  or  older  who 
are  not  included  in  the  group  eligible  for 
waiver  services. 

Section  1915(d)(3)  of  the  Act  also 
allows  a  State  to  request  waiver  of 
section  1902(a)(10)(C)(i)(III)  of  the  Act  to 
allow  the  application  of  institutional 
deeming  rules,  rather  than  community 
deeming  rules,  to  medically  needy 
individuals  under  the  waiver.  (The 


application  of  institutional  deeming 
rules  means  that  income  and  resources 
are  generally  not  derated  to  the 
recipient  fiom  the  spouse,  thus  making 
an  individual  eligible  for  Medicaid  who 
might  not  otherwise  qualify,  based  on 
the  income  and  resources  of  the  spouse.) 
This  in  turn  allows  States  to  cover  under 
the  waiver,  medically  needy  individuals 
who  are  not  eligible  for  waiver  services 
under  the  usual  community  deeming 
rules,  but  who  are  eligible  under 
institutional  rules.  This  waiver  of 
deeming  rules  may  be  applied  only  to 
individuals  who  receive  home  and 
community-based  wdiver  services.  This 
waiver  of  deeming  rules  is  not 
applicable  to  individuals  age  65  or  older 
who  reside  in  a  community-based 
setting,  but  do  not  require  or  receive 
waiver  services  to  maintain  community 
residence  status. 

d.  Identification  of  Services.  In 
requesting  a  waiver  under  this 
subsection,  the  State  must  identify  all 
services  available  to  individuals  under 
the  approved  State  plan.  If  there  are  any 
limitations  on  these  services,  these 
should  be  set  forth  as  well.  The  State 
must  identify  and  describe  each  service 
specified  in  S  440.181  to  be  furnished 
under  the  waiver,  and  any  additional 
home  and  community-based  service  that 
it  intends  to  furnish.  If  the  State  intends 
to  provide  for  additional  services  not 
specified  in  the  statute,  the  State  must 
explain  how  each  additional  service  will 
contribute  to  the  health  and  well-being 
of  the  recipients  and  to  their  ability  to 
reside  in  a  community-based  setting. 

e.  Recipients  Served.  In  accordance 
with  section  1915(d)(2)(B)  of  the  Act,  the 
request  must  indicate  that  home  and 
community-based  services  will  be  made 
available  only  to  those  Medicaid 
recipients  who  are  age  65  or  older,  and 
who  are  determined  by  the  State  to  be 
likely  to  require  the  level  of  care  in  a 
NF,  the  cost  for  which  will  be  borne  by 
Medicaid.  (The  term  NF  does  not 
include  services  furnished  in  an  ICF  for 
the  mentally  retarded.) 

To  prevent  duplication  of  services, 

FFP  will  not  be  available  for  section 
1915(d)  waiver  services  furnished  to 
individuals  while  they  are  inpatients  of 
a  hospital,  NF,  or  ICF/MR.  A  State 
requesting  a  waiver  under  section 
1915(d)  of  the  Act  must  assure  that  FFP 
will  not  be  claimed  for  services  in  these 
settings. 

f.  Plan  of  Care.  Section  1915(d)(ll  of 
the  Act  provides  that  waiver  services  be 
furnished  under  a  written  plan  of  care. 
We  willtequire  that  a  written  plan  of 
care  based  on  an  assessment  of  the 
individual's  health  and  welfare  needs  be 
developed  by  a  qualified  individual  for 


each  recipient  under  the  waiver.  A  plan 
of  care  must  describe  the  services  to  be 
furnished,  their  frequency,  and  the  type 
of  provider  who  will  furnish  them,  llie 
qualifications  of  an  individual 
responsible  for  the  development  of  a 
plan  of  care,  a  description  of  the  process 
by  which  a  plan  of  care  is  developed, 
and  a  copy  of  the  plan  of  care  format 
must  be  included  with  each  State’s 
waiver  application.  FFP  will  not  be 
available  for  services  furnished  before 
the  development  of  a  written  plan  of 
care. 

To  ensure  that  a  plan  of  care  is 
adequate  to  meet  the  needs  of  a 
recipient,  as  well  as  to  ensure  that  the 
Medicaid  agency  is  able  to  keep  an 
ongoing  account  of  projected 
expenditures,  we  will  require  that  a 
written  plan  of  care  be  approved  by  the 
Medicaid  agency.  In  States  in  which  an 
umbrella  agency  (that  is,  the  larger  State 
agency  of  which  the  Medicaid  agency  is 
a  component)  is  designated  as  the 
Medicaid  single  State  agency,  plans  of 
care  must  be  approved  by  that 
subcomponent  of  the  agency  that 
actually  administers  the  Medicaid 
program.  This  requirement  ensures  that 
approval  is  made  by  someone  who  has  a 
working  knowledge  and  a  close 
involvement  with  the  Medicaid  program. 
We  consider  this  requirement  met, 
however,  when  an  employee  of  the 
Medicaid  agency  prepares  a  plan  of  care 
and  authorizes  its  implementation. 

g.  Medicaid  Agency  Review.  The 
agency’s  request  must  contain  an 
assurance  that  the  agency  will  maintain 
and  exercise  its  authority  to  review,  at  a 
minimum,  a  valid  statistical  sample  of 
each  month's  plans  of  care.  When  the 
services  in  a  plan  do  not  comport  with 
the  stated  disabilities  and  needs  of  the 
recipient,  we  will  require  that  the 
agency  implement  immediate  corrective 
action  procedures  to  ensure  that  the 
needs  of  the  recipient  are  adequately 
addressed. 

h.  Groups  Served.  The  waiver  request 
must  include  a  description  of  the  group 
or  groups  of  individuals  to  whom  the 
services  will  be  offered. 

i.  Assurance  Regarding  Amount 
Expended.  In  accordance  with  section 
1915(d)(5)(A)  of  the  Act,  the  State  must 
provide  an  assurance  that  the  total 
amount  expended  by  the  State  under  the 
plan  for  individuals  age  65  or  older 
during  a  waiver  year  for  medical 
assistance  with  regard  to  NF,  home 
health,  private  duty  nursing,  personal 
care,  and  home  and  community-based 
services  described  in  §  §  440.180  and 
440.181  and  furnished  as  an  alternative 
to  NF  care  will  not  exceed  the  APEL 
defined  in  9  441.354. 
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3.  Required  State  Assurances 

In  order  to  comply  with  the 
requirements  contained  in  section 
1915(d)(2)  of  the  Act  we  are  adding  a 
new  S  441.352  to  require  Stales  to  make 
the  following  assurances,  as  part  of  a 
waiver  application, 

a.  Health  and  Welfare.  Section 
1915(d)(2)(A)  of  the  Act  requires  States 
to  assure  that  necessary  safeguards 
have  been  taken  to  protect  the  health 
and  welfare  of  the  recipients  of  services. 
States  must  assure  that — (i)  adequate 
standards  for  all  types  of  providers  that 
furnish  services  under  the  waiver  are 
met;  (ii)  the  standards  of  any  State 
licensure  or  certification  requirements 
are  met  for  services  or  for  individuals 
furnishing  services  under  the  waiver; 

(iii)  all  facilities  covered  by  section 
1616(e)  of  the  Act,  in  which  home  and 
community-based  services  are 
furnished,  are  in  compliance  with 
applicable  State  standards  that  meet  the 
requirements  of  45  CFR  part  1397  for 
board  and  care  facilities;  and  (iv)  a 
physician  will  review  the  need  for 
continuance  of  any  psychotropic  drugs 
prescribed  for  purposes  of  behavior 
control,  at  least  every  30  days.  (Note: 
This  requirement  is  supported  by  the 
requirement  set  forth  at  section 
1919(c)(1)(D)  of  the  Act  for  nursing  home 
reform.) 

b.  Financial  Accountability.  The  State 
must  assure  financial  accountability  for 
funds  expended  for  home  and 
community-based  services.  The  State 
must  provide  for  an  independent  audit 
of  its  waiver  program  (except  as  HCFA 
may  otherwise  specify  for  particular 
waivers),  and  maintain  and  make 
available  to  HHS,  the  Comptroller 
General,  or  other  designees,  appropriate 
financial  records  documenting  the  cost 
of  services  furnished  under  the  waiver, 
including  reports  of  any  independent 
audits  conducted.  The  performance  of  a 
single  financial  audit  in  accordance  with 
the  Single  Audit  Act  of  1984  (Pub.  L  98- 
502,  enacted  on  October  19, 1984)  is 
deemed  to  satisfy  the  requirement  for  an 
independent  audit. 

c.  Evaluation  of  Need.  Under  section 
1915(d)  of  the  Act,  waiver  services  are 
limited  to  individuals  age  65  or  older 
who  have  been  determined,  but  for  the 
provision  of  these  services,  to  be  likely 
to  require  the  level  of  care  furnished  in  a 
NF,  the  cost  for  which  can  be  paid  under 
the  State  plan.  Therefore,  when 
submitting  a  waiver  request,  the  State 
must  assure  that  it  will  provide  for  an 
evaluation  (and  periodic  reevaluations) 
of  the  need  for  the  level  of  care 
furnished  in  a  NF,  when  there  is  a 
reasonable  indication  that  individuals 
are  likely  to  require  these  services  in  the 


near  future,  but  for  the  availability  of 
home  and  community-based  services. 

We  will  require  that  States  provide  for 
an  initial  evaluation  of  level  of  care 
before  the  provision  of  home  and 
community-based  services  under  a 
waiver.  To  ensure  the  consistent 
application  of  level  of  care  criteria,  we 
also  will  require  that  the  procedures  and 
criteria  used  to  assess  level  of  care  for 
potential  waiver  recipients  be  at  least  as 
stringent  as  any  existing  State 
procedures  applicable  to  individuals 
entering  a  NF.  We  considered  requiring 
States  to  include  a  health  professional 
(that  is,  a  physician  or  registered  nurse) 
on  the  team  which  determines  level  of 
care.  We  considered  this  option  because 
we  anticipated  that  recipients  under  this 
program  would  have  a  level-of-care 
need  that  could  only  be  properly 
evaluated  by  a  health  care  professional 
Instead,  we  are  requesting  public 
comment  on  this  issue. 

To  ensure  that  an  individual  continues 
to  meet  one  of  the  required  levels  of 
care  specified  in  the  statute,  we  further 
mandate  a  periodic  reevaluation  of  the 
level  of  care.  However,  in  no  case  can 
the  period  of  reevaluation  of  level  of 
care  extend  beyond  1  year. 

d.  Expenditures.  The  agency  must 
assure  that  the  total  amount  expended 
by  the  State  for  medical  assistance  with 
respect  to  NF,  home  health,  private  duty 
nursing,  personal  care  services,  home 
and  community-based  services 
furnished  under  a  section  1915(c)  waiver 
granted  under  subpart  G  of  part  441  to 
individuals  age  65  or  older,  and  the 
home  and  community-based  services 
approved  and  furnished  under  this 
section  1915(d)  waiver  for  individuals 
age  65  or  older  during  a  waiver  year  will 
not  exceed  the  APEL. 

e.  Reporting.  Consistent  with  section 
1915(d)(2)(C)  of  the  Act,  each  State  that 
requests  a  waiver  under  section  1915(d) 
of  the  Act  must  assure  that  it  will 
furnish  specific  information  to  the 
Secretary  annually,  consistent  with  a 
reasonable  data  collection  plan  that  will 
be  developed  by  HCFA.  This 
information  must  include  data  on  the 
impact  of  the  waiver  on  the  type, 
amount,  and  cost  of  medical  assistance 
provided  for  under  the  State  plan,  and 
on  the  health  and  welfare  of  the 
recipients.  Reporting  on  the  “cost"  of 
medical  assistance,  although  not 
statutorily  required,  is  essential  to 
determine  whether  the  State  may  have 
exceeded  the  APEL  on  services  for 
which  FFP  is  available. 

14.  Supporting  Documentation  Required 

We  are  adding  a  new  §  441.353  to 
describe  the  supporting  docxunentation 
required  under  the  waiver. 


a.  Health  and  Welfare.  As  previously 
discussed,  we  are  requiring  the  State  to 
assure  that  adequate  standards  exist  for 
each  provider  of  services  under  the 
waiver,  and  that  all  provider  standards 
will  be  met 

Section  441.353(a)  requires  that  copies 
of  provider  qualifications  or  standards 
for  each  service  to  be  offered  under  the 
waiver  be  included  as  part  of  the  State’s 
waiver  request.  These  qualifications  or 
standards  must  be  reasonably  related  to 
the  skills  required  for  delivery  of  the 
.waiver  services.  The  State  must  also 
describe  the  administrative  oversight 
mechanisms  it  will  use  to  ensure  quality 
of  care.  FFP  will  not  be  available  for 
services  furnished  by  providers  or  in 
facilities  that  do  not  meet  the  standards 
set  forth  in  the  waiver  request 

b.  Financial  Accountability.  In 

S  441.353(b),  we  are  requiring  the  State 
to  describe  the  records  and  information 
that  will  be  maintained  by  the  agency 
and  by  providers  of  services  to  support 
financial  accoimtability,  and  to  provide 
information  regarding  how  the  State  will 
meet  the  requirement  for  financial 
accountability.  We  are  also  requiring  an 
explanation  of  how  the  State  will  assure 
that  there  is  an  audit  trail  (that  is, 
supporting  records)  for  State  and 
Federal  funds  expended  for  section 
1915(d)  home  and  community-based 
waiver  services.  In  addition.  States  with 
an  approved  Medicaid  Management 
Information  System  (MMIS)  must  use 
this  system  to  process  individual  claims 
data  and  thus  account  for  funds 
expended  for  services  under  the  waiver. 
We  are  specifically  requesting  public 
comment  on  this  provision,  as  well  as 
any  suggestions  for  alternative  systems 
that  would  improve  the  accounting  for 
funds  expend^  for  waiver  services. 

c.  Evaluation  and  Reevaluation  of 
Recipients '  Level  of  Care.  Under 

§  441.353(c),  we  are  requiring  the  State 
agency  to  provide  a  description  of  the 
agency’s  plan  for  all  evaluations  and 
reevaluations  of  the  level  of  care 
required  by  recipients  under  the  waiver. 
This  plan  must  include  a  description  of 
the  qualifications  of  the  individuals  who 
will  make  these  evaluations  and  the 
criteria  under  which  the  evaluation  will 
be  judged.  A  copy  of  the  written 
assessment  instruments  (forms  and 
criteria  that  will  be  used  in  the  level  of 
care  determinations)  and  the  agency’s 
procedure  to  assure  the  maintenance  of 
written  documentation  on  all 
evaluations  and  reevaluations  and 
copies  of  the  forms  to  be  used  must  be 
included  with  the  waiver  request.  In 
accordance  with  regulations  at  45  CFR 
part  74,  written  documentation  of  all 
evaluations  and  reevaluations  must  be 
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maintained  for  a  minimum  period  of  3 
years.  The  request  must  also  include  an 
indication  of  when  the  initial  evaluation 
will  be  performed,  the  frequency  of 
reevaluations,  and  the  procedures  and 
criteria  used  for  evaluation  and 
reevaluation  of  waiver  recipients,  which 
must  be  the  same  or  more  stringent  (at 
the  State's  option)  than  those  used  for 
individuals  served  in  NFs. 

d.  Alternatives  to  Institutional  Care. 
Section  1915(d)(2)(C)  of  the  Act  provides 
that  individuals  determined  to  be  likely 
to  require  the  level  of  care  furnished  in  a 
NF  be  informed  of  feasible  alternatives 
to  institutional  care  if  alternatives  are 
available  under  a  waiver  and  be 
allowed  to  choose  among  them. 

Therefore,  we  are  requiring  at 
§  441.353(d)  that  when  a  recipient  is 
determined  to  meet  the  level  of  care 
criteria  for  NF  care,  the  State  must 
inform  the  recipient  or  his  or  her  legal 
representative  of  any  feasible 
alternatives  under  the  waiver  and  be 
given  the  choice  of  either  institutioned  or 
home  and  community-based  services.  A 
description  of  the  agency’s  plan  for 
infomiing  eligible  recipients  of  these 
alternative  services  must  be  submitted 
to  HCFA.  A  State  requesting  a  waiver 
must  provide  fw  HCFA  review  a  copy  of 
the  forms  that  will  be  used  to  document 
recipient  freedom  of  choice. 

We  are  also  requiring  that  the  State 
must  permit  the  recipient  to  choose 
among  providers  of  both  waiver  and 
State  plan  services.  An  individual's 
election  to  receive  home  and 
community-based  services  under  a 
waiver  does  not  relieve  the  State  from 
the  requirements  of  section  1902(a)(23) 
of  the  Act,  regarding  free  choice  of 
providers.  Therefore,  a  waiver  recipient 
must  be  permitted  free  choice  of  all 
qualified  providers  of  each  service  for 
which  he  or  she  is  eligible  (whether  the 
service  is  provided  under  the  State  plan 
or  the  waiver),  and  the  State  must  allow 
any  person  or  entity,  qualified  to  furnish 
a  service  (under  the  State  plan  or  the 
waiver),  who  elects  to  furnish  that 
service,  to  become  a  Medicaid  provider 
of  that  service.  The  Medicaid  agency 
must  provide  an  opportunity  for  a  fair 
hearing,  under  42  CFR  part  431,  subpart 
E,  to  recipients  who  are  not  given  the 
choice  of  home  or  community-based 
services  as  an  alternative  to  institutional 
care  in  a  NF  or  who  are  denied  the 
service(s)  or  the  provider(s)  of  their 
choice. 

To  provide  individuals  with  the  choice 
between  institutional  and  home  and 
community-based  services,  both  types  of 
care  must  actually  be  available  in  the 
State,  or  the  “choice”  becomes 
meaningless.  The  statute  recognizes  that 


home  and  community-based  services  of 
the  type  required  by  a  particular 
individual  may  not  be  available.  It 
therefore  specifies  that  the  State  need 
only  present  this  option  “if  available 
under  the  waiver.”  This  exception  is  not 
made  for  the  provision  of  institutional 
care.  We  have  considered  requiring  a 
State  requesting  a  waiver  under  section 
1915(d)  of  the  Act  to  provide  evidence  of 
sufficient  capability  of  serving 
individuals  in  an  institution  (who  may 
qualify  for  and  elect  institutional 
services).  This  evidence  would  include 
data  pertaining  to  the  number  of 
individuals  on  waiting  lists  for 
institutional  care,  and  the  length  of  time 
between  application  and  admission  to 
NF  care.  We  have  decided  against  this 
requirement  at  the  present  time. 

However,  we  specifically  request  public 
comment  on  the  issue  of  the  necessity  of 
the  maintenance  of  adequate 
institutional  capacity  in  the  presence  of 
a  waiver  to  serve  the  number  of 
individuals,  including  persons  under  age 
65,  who  may  reasonably  be  expected  to 
qualify  for  and  choose  institutional  care. 

e.  Post-Eligibility  Treatment  of 
Income.  We  are  requiring  at  §  441.353(e) 
that  the  State  must  explain  how  the 
agency  will  apply  the  applicable 
provisions  regar^g  the  post-eligibility 
treatment  of  income  and  resources  of 
those  individuals  receiving  home  and 
community-based  services  who  are 
eligible  under  a  special  income  level. 

5.  Aggregate  Projected  Expenditure 
Limit 

We  are  adding  a  new  §  441.354  to 
describe  the  aggregate  projected 
expenditure  limit  (APEL).  To  ensure  that 
FFP  is  properly  claimed  for  waiver  and 
other  State  plan  services  included  in  the 
statutory  expenditure  limit,  we  will 
require  each  State  to  include  in  its 
waiver  request  a  description  of  the 
methodology  to  be  used  to  maintain 
appropriate  documentation  of  service 
expenditures.  To  receive  payment  for 
waiver  services  under  section  1915(d)  of 
the  Act,  we  will  require  that  claims  be 
documented  as  they  are  for  any  other 
Medicaid  service.  'This  dociunentation 
will  typically  include  the  date  of  service; 
name  of  recipient;  name  and  Medicaid 
identification  number  of  the  provider 
agency  and  person  furnishing  the 
service;  nature,  extent,  or  units  of 
service  furnished;  and  the  place  of 
service.  The  use  of  other  documentation, 
such  as  time  studies,  random  moment 
studies,  or  cost  allocation  plans,  will  not 
be  considered  sufficient  as  a  basis  for 
claiming  FFP  at  the  service  match  rate. 

Section  1915(d)(5)(A)  of  the  Act 
requires  that  if  a  State  has  a  waiver 
approved  under  this  subsection,  the 


total  amount  expended  for  medical 
assistance  with  respect  to  NF  services, 
and  home  and  community-based 
services  for  individuals  age  65  or  older 
during  a  waiver  year  may  not  exceed  an 
amount  determined  by  a  formula  set 
forth  in  the  statute.  This  amount  is 
determined  by  inflating  the  State’s 
expenditiues  for  these  services  during  a 
base  year  by  a  fixed  percentage  or  by 
certain  demographic  and  market  basket 
indices.  For  States  that  have  reported 
these  expenditures  on  the  basis  of  age, 
the  statute  sets  the  base  year  as  “the 
most  recent  year  (ending  before  the  date 
of  enactment  of  this  subsection)  for 
which  actual  final  expenditures  under 
this  title  have  been  reported  to,  and 
accepted  by,  the  Secretary.”  Since 
Public  Law  100-203  was  enacted  on 
December  22, 1987,  the  “most  recent 
year”  ending  before  enactment  was 
Federal  fiscal  year  (FFY)  1987  (that  is, 
October  1, 1986  through  September  30, 
1987).  States  that  did  not  report 
expenditures  on  the  basis  of  age 
categories  must  use  as  their  base  year 
FFY  1989  (that  is,  October  1, 1988 
throiigh  S^tember  30, 1989). 

To  maintain  consistency  between 
base  years  and  waiver  reporting  years, 
we  will  require  all  waivers  under 
section  1915(d)  of  the  Act  to  begin  and 
end  on  the  same  dates  as  a  FFY.  In 
addition,  to  prevent  the  confusion  that 
would  inevitably  arise  if  a  waiver  were 
to  be  approved  with  an  elective  date 
that  has  already  passed,  we  will  require 
that  all  waivers  under  this  section 
approved  with  prospective 
implementation  dates. 

For  States  with  section  1915(d) 
waivers  currently  in  effect,  the  APEL  for 
the  waiver  year  that  coincides  yvith  FFY 
1990,  and  each  succeeding  waiver  year 
will  be  determined  as  if  the  regulations 
had  been  published  on  October  1, 1989. 
The  decision  to  retroactively  apply  the 
maximum  limit  afforded  by  the 
computation  of  the  APEL,  rather  than  to 
make  it  effective  upon  issuance  of  the 
regulation,  is  discretionary.  We  do  not 
believe  it  is  equitable  to  financially 
disadvantage  any  State  participating  in 
this  program  because  of  a  delay  in 
publishing  the  regulation.  We  believe  it 
is  not  in  ffie  best  interest  of  the  program 
to  restrict  States  where  an  approved 
section  1915(d)  waiver  is  in  operation  to 
annual  funding  increases  of  7  percent 
instead  of  a  higher  limit  that  could  be 
afforded  under  this  regulation. 

We  will  treat  the  effective  dates  for 
amendments  to  approved  waivers  under 
section  1915(d)  of  ^e  Act  differently 
from  the  effective  dates  for  initial 
waivers.  A  State  wishing  to  amend  an 
approved  waiver  under  section  1915(d) 
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of  the  Act  may  request  that  the  waiver 
modifications  be  made  effective 
retroactive  to  the  first  day  of  the  waiver 
year  in  which  the  amendment  is 
submitted,  except  when  the  amendment 
includes  a  substantive  change  in  the 
pn^ram,  for  example,  when  additional 
services  under  the  waiver  are  added,  or 
changes  are  made  in  the  qualifications 
of  service  providers.  Approval  of  a 
retroactive  effective  date  for 
amendments  to  approved  waivers  will 
remain  discretionary  with  HCFA, 
Amendments  that  propose  substantive 
changes,  for  example,  those  that  change 
the  target  population  eligible  to  receive 
waiver  services,  add  additional  services, 
or  change  the  qualifications  of  the 
service  providers,  will  only  be  given 
prospective  effective  dates;  however, 
these  dates  need  not  coincide  with  the 
start  of  the  next  FTT.  However, 
consideration  will  be  given  to  a  State's 
preference  in  this  regard. 

States  are  not  required  to  furnish  each 
service  listed  in  section  1915(d)(5)(A)  of 
the  Act,  unless  the  service  is  made 
available  under  the  State  plan  to 
equivalent  eligibility  groups  of 
individuals  under  age  65.  Similarly, 
section  1915(c)  waiver  services 
furnished  to  individuals  who  would 
otherwise  require  care  in  an  ICF/MR  or 
hospital  will  not  be  included  in  the 
expenditure  limit.  However,  section 
1915(c)  waiver  services  furnished  to 
individuals  age  65  or  older  who  would 
otherwise  require  care  in  a  NF 
(including  a  NF  which  qualifies  as  an 
IMD  when  the  State  plan  provides  for 
services  to  individuals  age  65  or  older 
who  are  in  an  IMD)  must  be  included  in 
the  expenditure  ceiling. 

Section  1915(d)(5)(B)  of  the  Act 
prescribes  a  methodology  by  which  the 
aggregate  expenditure  limit  is  to  be 
calculated,  liiis  limit  is  to  be  projected 
as  the  sum  of: 

(a)  The  aggregate  amount  of  the 
State's  medical  assistance  under  title 
XIX  for  NF  services  furnished  to 
individuals  who  have  attained  the  age  of 
65  for  the  base  year  increased  by  a 
percentage  which  is  equal  to  the  lesser 
of  7  percent  times  the  number  of  years 
(rounded  to  fhe  nearest  quarter  of  a 
year)  begiiming  after  the  base  year  and 
ending  at  the  end  of  the  waiver  year 
involved,  or  the  sum  of — 

(i)  The  percentage  increase  (based  on 
an  appropriate  maricet  basket  index 
representing  the  costs  of  elements  of 
these  services)  between  the  beginning  of 
the  base  year  and  the  beginning  of  the 
waiver  year  involved,  plus 

(ii)  The  percentage  increase  in  the 
number  of  residents  in  the  State  who 
have  reached  age  65.  between  the 
beginning  of  the  base  year  and  the 


beginning  of  the  waiver  year  involved, 
plus 

(iii)  2  percent  for  each  year  (rounded 
to  the  nearest  quarter  of  a  year) 
beginning  after  the  base  year  and  ending 
at  the  end  of  the  waiver  year. 

(b)  The  aggregate  amount  of  the 
State's  medical  assistance  under  title 
XDC  for  home  and  community  based 
services  for  individuals  who  have 
reached  age  65  for  the  base  year 
increased  by  a  percentage  that  is  equal 
to  the  lesser  of  7  percent  times  the 
number  of  years  (rounded  to  the  nearest 
quarter  of  a  year)  beginning  after  the 
base  year  and  ending  at  the  end  of  the 
waiver  year  involved  or  the  sum  of — 

(i)  The  percentage  increase  (based  on 
an  appropriate  market  basket  index 
representing  the  costs  of  elements  of 
these  services)  between  the  beginning  of 
the  base  year  and  the  beginning  of  the 
waiver  year  involved,  plus 

(ii)  The  percentage  increase  in  the 
number  of  residents  in  the  State  who 
have  reached  age  65,  between  the 
begiiming  of  the  base  year  and  the 
beginning  of  the  waiver  year  involved, 
plus 

(iii)  2  percent  for  each  year  (rounded 
to  the  nearest  quarter  of  a  year) 
beginning  after  the  base  year  and  ending 
at  the  end  of  the  waiver  year. 

On  the  date  on  which  final  regulations 
become  effective,  any  reference  to  “the 
lesser  of  7  percent"  will  be  deemed  to  be 
a  reference  to  “the  greater  of  7  percent" 
in  accordance  with  section  1915(d)(5)(B) 
of  the  Act 

The  statute  requires  that  the 
expenditure  limit  be  calculated  using 
data  from  a  base  year.  We  believe  that 
the  best  source  of  Medicaid  expenditure 
data  is  Form  HCFA  64.  This  is  the  form 
each  State  must  use  to  claim  FFP.  The 
form  identifies  the  major  categories  of 
Medicaid  expenditures,  but  does  not 
identify  expenditures  by  age  category. 
Therefore,  we  will  adjust  the 
appropriate  categories  of  expenditures 
reported  on  Form  HCFA  64  by  a  ratio  of 
expenditures  for  that  category  of  service 
as  reported  on  Form  HCFA  2062  for  the 
same  year.  (Form  HCFA  2062  is  an 
annual  statistical  reporting  form  that 
captures  cost  and  utilization  data  for 
Medicaid  services,  based  on  the  date  of 
payment  for  the  services.)  We  will 
calculate  this  ratio  as  the  total  amount 
reported  on  Form  HCFA  2082  that  the 
State  has  expended  for  specific  service 
categories  for  individuals  age  65  or 
older,  divided  by  the  total  expenditures 
reported  by  the  State  for  that  service  for 
the  entire  Medicaid  population.  States 
will  be  able  to  calculate  initial 
projections  based  on  data  they  submit  to 
HCFA.  HCFA  will  calculate  final 
projections  after  all  final  adjustments 


have  been  made  for  the  fiscal  (base) 
year. 

To  calculate  the  maricet  basket  index 
for  NF  services  furnished  to  individuals 
age  65  or  older,  we  will  use  the  SNF 
Input  Price  Index  used  in  the  Medicare 
program.  The  index  to  be  used  is 
identified  as  the  third  quarter  data 
available  firom  HCFA's  Office  of 
National  Cost  Estimates  in  Au^st 
preceding  the  start  of  the  fiscal  year.  We 
believe  this  is  in  keeping  with 
Congressional  Intent  to  meld  the  SNF 
and  ICF  levels  of  care  Into  a  single 
category  of  “nursing  facility"  as 
evidenced  by  section  4211  of  Public  Law 
100-203,  which  became  effective  on 
October  1. 1990. 

To  calculate  the  percentage  increase 
in  the  number  of  residents  in  the  State 
who  have  reached  the  age  of  65.  we  will 
use  the  number  of  aged  Medicare 
beneficiaries  in  the  State,  equal  to  the 
Mid-Period  Enrollment  in  the  Hospital 
Insurance  (HI)  or  Supplementary 
Medical  Insurance  (SMI)  programs  in 
that  State  for  July  1  preceding  the  start 
of  the  fiscal  year.  We  have  chosen  the 
July  1  date  b^use  it  represents  the 
latest  date  for  which  data  would  be 
available  prior  to  the  inception  of  a 
waiver  year  (which  would  start  on 
October  1).  'Thus,  for  example,  the 
number  of  aged  Medicare  beneficiaries 
for  fiscal  year  1991  would  be  determined 
as  of  July  1, 1990. 

Section  1915(d)(5)(B)(iii)  of  the  Act 
requires  the  Secretary  to  develop  a 
method  for  projecting,  on  a  State- 
specific  basis,  the  percentage  increase  in 
the  number  of  residents  in  each  State 
who  are  over  75  years  of  age  for  any 
period.  We  will  use  the  same  HI  and 
SMI  data  to  calculate  these  increases  as 
are  used  to  calculate  the  number  of 
individuals  who  have  attained  the  age  of 
65.  Readers  should  note,  however,  that 
although  the  number  of  individuals  who 
are  over  age  75  will  be  calculated,  these 
data  will  not  be  reflected  in  the 
computation  of  the  APEL,  because  the 
statute  specifies  that  only  data 
pertaining  to  individuals  age  65  or  older 
be  used  in  this  computation. 

We  are  unable  to  identify  a  common 
market  basket  for  home  health  care, 
personal  care  services,  private  duty 
nursing  services,  and  services  furnished 
under  a  home  and  community-based 
services  waiver.  Since  these  types  of 
services,  when  furnished  to  a  similar 
population  (that  is,  individuals  age  65  or 
older),  tend  to  include  the  same  core 
elements  and  include  services  furnished 
by  individuals  with  similar  occupations, 
we  will  use  as  a  market  basket  index 
the  Home  Health  Agency  Input  Price 
Index  used  in  the  Medicare  program  and 


29150 


Federal  Register  /  Vol.  57,  No.  126  /  Tuesday.  June  30,  1992  /  Rules  and  Regulations 


published  periodically  in  the  Federal 
Register. 

To  establish  the  aggregate  amount  of 
the  State’s  medical  assistance  under  a 
State’s  Medicaid  program  for  home  and 
community-based  services  (defined  by 
the  statute  to  include  home  health  care, 
personal  care  services,  private  duty 
nursing  services,  and  services  furnished 
under  a  home  and  community-based 
services  waiver),  furnished  to 
individuals  65  years  of  age  or  older 
during  the  base  year,  we  will  adjust  the 
amount  reported  by  the  State  on  Form 
HCFA  64  for  the  base  year  period  for 
home  health  services  by  the  ratio  of 
expenditures  for  home  health  services 
for  the  aged  to  total  expenditures  for 
home  health  services,  as  reported  on 
Form  HCFA  2082  for  the  same  period. 

On  these  forms,  the  category  of  “home 
health  services’’  is  intended  to  include 
expenditures  for  home  health  care, 
personal  care,  and  home  and 
community-based  services.  States  may 
report  expenditures  for  private  duty 
musing  services  either  in  the  category  of 
“home  health”  or  in  the  generic  category 
of  “other"  services.  Therefore.  States 
that  report  private  duty  nursing 
expen^huss  in  the  “other"  category 
should  notify  us  of  this  fact  at  the  time 
the  waiver  is  submitted,  and  include  an 
estimate  of  the  amount  of  Medicaid 
expenditures  for  this  service  to  be 
included  in  the  base  year  calculations  of 
the  expendihus  limit  projections. 

We  recognize  that  many  of  these  data 
will  not  be  available  at  the  time  of 
expenditure.  Therefore,  we  expect 
States  to  make  their  best  estimates 
based  on  available  data,  with  a 
retrospective  accoimting  and  adjustment 
occurring  when  all  the  data  become 
known. 

To  calculate  the  projected  expenditure 
limit  for  each  year  of  a  State’s  waiver, 
we  are  incorporating  the  following 
formula  into  the  regulations; 

APEL=Px(l-t-Y)-*-Vx(l-t-Z).  where 
P=The  aggregate  amount  of  the  State's 
medical  assistance  under  title  XIX  for 
SNF  and  ICF  (NF  effective  October  1, 
1990)  services  furnished  to  individuals 
who  have  reached  the  age  of  65,  defined 
as  the  total  medical  assistance  payments 
(Federal  and  State)  reported  on  line  6  of 
Form  HCFA  64  (as  adjusted)  for  SNF 
services,  ICF-other  services,  and  mental 
health  facility  services  for  the  base  year, 
multiplied  by  the  ratio  of  expenditures 
for  SNF  and  ICF-other  servi^  for  the 
aged  to  total  expenditures  for  these 
services  as  reported  on  Form  HC7A  2082 
fw  the  base  year. 


Q=The  market  basket  index  for  SNF  and  ICF 
(NF  effective  October  1, 1990)  services 
for  the  waiver  year  involved,  defined  as 
the  total  SNF  Input  Price  Index  used  in 
the  Medicare  program,  identified  as  the 
third  quarter  data  available  from  HCFA’s 
Office  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year. 

R='rhe  SNF  Input  Price  Index  for  the  base 
year. 

Ss'^e  number  of  residents  in  the  State  in 
the  waiver  year  involved  who  have 
reached  age  65,  defined  as  the  number  of 
aged  Medicare  beneficiaries  in  the  State, 
equal  to  the  Mid-Period  Enrollment  in  HI 
or  SMI  in  that  State  on  July  1  preceding 
the  start  of  the  fiscal  year. 

T^The  number  of  aged  Medicare 
beneficiaries  in  the  State  who  are 
enrolled  in  either  the  HI  or  SMI  programs 
in  the  base  year,  as  defined  in  S,  above. 
U=The  number  of  years  beginning  after  the 
base  yeSr  and  ending  on  the  last  day  of 
the  waiver  year  involved. 

Vse^The  aggregate  amount  of  the  State's 

medical  assistance  under  title  XIX  in  the 
base  year  for  home  and  community- 
based  services  for  individuals  who  have 
reached  age  65,  defined  as  the  total 
medical  assistance  payments  (Federal 
and  State)  reported  on  line  6  of  Form 
HCFA  64  (as  adjusted)  for  home  health, 
personal  care  and  home  and  community- 
based  services  waivers,  which  provide 
care  as  an  alternative  to  SNF  or  ICF  (NF 
effective  October  1, 1990)  services, 
increased  by  an  estimate  (acceptable  to 
HCFA)  of  expenditures  for  {uivate  duty 
nursing  services,  multiplied  by  the  ratio 
of  expenditures  for  home  health  services 
for  the  aged  to  total  expenditures  for 
home  health  services,  as  reported  on 
Form  HCFA  2082,  for  the  base  year. 
WssThe  maricet  basket  index  for  home  and 
community-based  services  for  the  waiver 
year  involved,  defined  as  the  Home 
Health  Agency  Input  Price  Index,  used  in 
the  Medicare  program,  identified  as  the 
third  quarter  data  available  from  HCFA's 
Office  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year, 

X^'fhe  Home  Health  Agency  Input  Price 
Index  for  the  base  year. 

Y =The  greater  of — 

(UX.07),  or  (Q/R)-l-»-(S/T)-l-KUx.02). 
Z=The  greater  of — 

(UX.07).  or  (W/X)-l-»-(S/T)-l-»-(UX.02). 

Under  this  methodology,  the 
expenditure  limitation  will  be  the 
greater  of  the  amount  calculated  imder 
this  formula,  or  7  percent  times  the 
number  of  years  beginning  after  the 
base  year  and  ending  at  the  end  of  the 
waivar  year.  A  separate  calculation  will 
be  made  for  each  year  of  the  waiver. 

FFP  is  available  in  expendittires  for 
NF.  home  health,  personal  care,  private 
duty  nursing  services  furnished  to 
individuals  age  65  or  older,  and  home 
and  community-based  waiver  services 
furnished  to  individuals  age  65  or  older 
under  section  1915(d)  and  services 


furnished  under  a  section  1915(c)  waiver 
to  individuals  age  65  or  older  as  an 
alternative  to  care  in  an  NF  up  to  the 
APEL,  calculated  in  accordance  with  the 
formida  above.  Should  a  State  exceed 
the  APEL.  it  may  no  longer  claim  FFP  for 
these  services  for  this  population  for  the 
remainder  of  the  FFY.  However,  the 
State  may  not  diminish  or  refuse  to 
furnish  services  included  in  its  Medicaid 
plan  for  these  individuals,  when  FFP  is 
no  longer  available,  because  the  State 
has  exceeded  the  APEL  The  Budget 
Committee  of  the  House  of 
Representatives  (HR.  Report  No.  391. 
100th  Cong.,  1st  Sess.,  573  (1987)) 
explained. 

The  Committee  emphasizes  that  elderly 
Medicaid-eligible  individuals  receiving  or 
applying  for  either  nursing  home  or  home  and 
community-based  services  in  a  State  with 
such  a  waiver  continue  to  be  likely  to  require 
services  covered  imder  the  State  plan,  even  if 
the  State  has  exceeded  its  projected  amount 
in  a  given  waiver  year  and  loses  its  claim  to 
Federal  matching  payments  for  any 
additional  costs  incurred.  The  State's  cost 
ovemm  would  not  extinguish  the 
beneficiaries'  entitlement.  If  a  State's  actual 
expenditures  exceed  its  projected 
expenditures  for  a  given  waiver  year,  it  will 
have  to  absorb  the  entire  excess  cost  of 
providing  the  benefits  to  which  elderiy 
individuals  eligible  for  Medicaid  are  entitled. 

Section  411(k)(3)  of  Public  Law  100- 
360  added  a  requirement  that  the 
Secretary  develop  (by  not  later  than 
October  1, 1989)  a  method  for  projecting, 
on  a  State-specific  basis,  the  percentage 
increase  in  die  number  of  residents  in 
each  State  who  are  over  65  years  of  age 
for  any  period.  As  with  the  State- 
specific  calculation  of  the  increase  in 
the  number  of  individuals  who  are  age 
65  or  older,  we  propose  to  use  data  from 
the  Medicare  HI  and  SMI  files,  which 
are  maintained  in  HCFA.  Because  these 
data  are  already  on  file  for  use  in  the 
Medicare  program,  there  will  be  no 
additional  burden  on  States  to  assist  in 
the  collection  of  these  statistics. 

We  are  implementing  section 
1915(d)(5)(B)(iv)  of  the  Act  by  permitting 
States  to  amend  their  approved  waivers 
to  raise  their  APELs  to  accoimt  for 
increased  costs  (see  S  441.354(d)).  To  be 
considered,  these  increased  costs  must 
be  the  result  of  implementation  of 
legislative  changes  to  the  Medicaid  laws 
enacted  on  or  after  December  22, 1987. 

Costs  attributable  to  laws  enacted 
before  December  22, 1987  will  not  be 
considered.  Because  the  APEL  for  each 
year  of  the  waiver  is  computed 
separately  from  the  APEL  for  any  other 
waiver  year,  a  separate  amendment 
must  be  submitted  for  each  year  in 
which  the  State  chooses  to  request  an 
increase  in  its  APEL.  Documentation 
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specific  to  the  waiver  year  involved 
must  be  submitted. 

6.  Duration  of  a  Waiver 

We  are  adding  a  new  S  441.355,  v\diich 
describes  the  duration  of  a  waiver. 

Because  each  APEL  will  be  in  effect 
for  a  1-year  period,  we  believe  it  is 
important  to  establish  consistency 
between  waiver  years  and  FFYs. 
Therefore,  we  are  establishing  the 
effective  date  of  a  section  1915(d] 
waiver  prospectively,  to  begin  on  the 
first  day  of  ^e  FFY  following  the  date  of 
approval.  Subject  to  termination  by  the 
State  and  upon  notice  to  the  Secretary, 
the  waiver  will  be  in  effect  for  3  years, 
and,  upon  request,  may  be  extended  for 
an  additional  5-year  period,  provided 
the  assurances  required  by  §  441.352  are 
met  Waivers  may  be  extended  for 
additional  5-year  periods  upon  receipt  of 
the  State's  request  and  approval  by 
HCFA- 

The  agency  may  request  that  the 
waiver  modifications  be  made  effective 
retroactive  to  the  first  day  of  the  waiver 
year  in  which  the  amendment  is 
submitted,  except  when  the  amendment 
would  make  substantive  changes. 
Substantive  changes  may  include  but 
are  not  limited  to  addition  of  services 
under  the  waiver,  a  change  in  the 
qualiHcations  of  service  providers,  or  a 
change  in  the  eligible  population.  This 
type  of  amendment  request  will  be  given 
a  prospective  effective  date,  but  this 
date  need  not  coincide  with  the  start  of 
the  next  FFY. 

HCFA  will  determine  whether  a 
request  for  an  extension  of  a  waiver  is 
an  extension  request  (applicable  for  a 
period  of  5  ye£U‘s],  or  is  actually  a 
request  for  a  new  waiver  that  would  be 
in  effect  for  a  period  of  3  years.  If  the 
extension  request  proposes  a 
substantive  change  in  services 
furnished,  eligible  population,  service 
area,  statutory  sections  waived,  or 
qualifications  of  service  providers,  it 
will  be  considered  a  new  waiver 
request. 

If  HCFA  denies  a  request  for  a  waiver, 
or  for  an  extension  of  a  waiver,  the 
statute  provided  that  the  determination 
may  be  reconsidered  in  accordance  with 
§  441.357.  In  the  case  of  a  denial  of  a 
request  for  an  extension  (renewal)  of  an 
existing  waiver,  the  waiver  will  remain 
in  effect  for  at  least  90  days  after  the 
date  of  the  denial.  If  the  State  seeks 
reconsideration  of  the  denial,  the  waiver 
will  remain  in  effect  for  a  period  of  at 
least  90  days  after  the  date  on  which  a 
final  determination  is  made.  HCFA  will 
calculate  an  APEL  for  the  period  for 
which  the  waiver  remains  in  effect,  and 
will  pro-rate  the  limit  according  to  the 
number  of  days  to  which  it  applies. 


7.  Waiver  Termination 

We  are  adding  a  new  S  441.356  that 
addresses  waiver  termination.  Section 
1915(d)(3)  of  the  Act  specifies  that  a 
State  may  terminate  a  waiver  at  any 
time,  after  notice  to  the  Secretary. 

Section  441.305(a)  requires  the  State 
agency  to  notify  us  in  writing  at  least  30 
days  before  a  State's  termination  of  a 
home  and  conununity-based  services 
waiver  under  section  1915(c)  of  the  Act 
The  provisions  of  S  441.305(b),  which 
now  apply  to  section  1915(c)  waivers, 
will  also  be  applicable  to  section  1915(d) 
waivers.  In  edition  to  requiring  at  least 
30  days  notice  to  recipients  before 
terminating  waiver  services,  the 
provisions  of  fi  441.305(b)  require  that 
the  notice  follow  the  requirements 
concerning  content  specified  in  S  431.210 
as  well. 

Although  a  State  may  terminate  its 
waiver  at  any  time  after  a  30-day  prior 
written  notification  to  HCFA  and  the 
waiver  recipients,  the  termination  will 
have  the  effect  of  eliminating  the 
availability  of  home  and  community- 
based  services  furnished  under  the 
waiver.  The  State's  termination  of  a 
waiver  will  not  end  the  use  of  the  APEL 
for  the  current  FFY  under  which  the 
State  plan  services  included  in  the  limit 
must  be  provided.  When  the  State 
chooses  to  terminate  its  waiver  program, 
the  knowledge  that  the  APEL  will 
continue  to  be  applied  should  deter  the 
State  from  allowing  its  APEL  to  be 
reached,  for  example,  within  the  first 
few  months  of  the  waiver  year  based  on 
an  expectation  that  unlimited  FFP  will 
follow. 

In  support  of  this  provision,  the 
Budget  Committee  of  the  House  of 
Representatives  (H.  R.  Report  No.  391, 
100th  Cong.,  1st  ^ss.,  573,  (1987))  states: 

to  assure  budget  neutrality,  the  Committee 
amendment  specifies  that  even  if  a  State 
terminates  its  participation  during  the  course 
of  a  waiver  year,  it  would  remain  subject  to 
the  limit  on  Federal  matching  payments 
determined  by  the  projected  amount  for  that 
year. 

Therefore,  we  will  require  a  State  that 
has  terminated  its  waiver  imder  section 
1915(d)  of  the  Act  to  continue  to  make 
all  ser^ces  in  its  approved  State  plan 
available  to  individuals  age  65  or  older 
in  the  same  amount,  dmation,  and  scope 
as  to  similariy  situated  individuals  who 
have  not  yet  reached  age  65. 

HCFA  will  terminate  a  waiver  when  a 
State  has  violated  the  assurances  made 
as  a  condition  of  waiver  approval,  as 
well  as  when  the  State  is  found  to  be 
operating  the  program  in  a  fashion  that 
jeopardizes  the  health  and  welfare  of 
the  recipients  of  the  services,  or  the 
integrity  of  the  Federal  funds. 


If  we  find  that  an  agency  is  not 
meeting  the  terms  of  Ae  waiver,  we  will 
notify  the  agency  in  writing  of  our 
findi^  and  its  right  to  a  hearing.  If, 
after  ^e  notice  and  hearing,  we 
determine  that  the  agency  is  not  in 
compliance,  HCFA  may  terminate  the 
waiver. 

Should  we  decide  to  terminate  a 
waiver,  we  will  apply  the  APEL  in  a  pro¬ 
rated  fashion,  to  expire  concurrently 
with  the  termination  of  home  and 
community-based  services  imder  the 
waiver.  We  believe  it  would  be  unfair  to 
continue  to  apply  the  APEL  to  the  State 
plan  services  Aat  will  continue  to  be 
provided,  when  it  was  not  the  choice  of 
the  State  to  terminate  the  waiver 
program.  This  is  because  the  basis  for 
the  calculation  of  the  APEL  (that  is,  the 
availability  of  waiver  services)  would 
no  longer  apply  to  the  State  in  question. 
When  HCFA  chooses  to  terminate  a 
waiver  program  because  a  State  has  not 
operated  its  waiver  program  properiy, 
continuance  of  the  APEL  would 
financially  burden  the  State.  This 
financial  burden  is  based  on  the  higher 
costs  incurred  for  NF  services  in  place 
of  the  costs  incurred  for  home  and 
community-based  services. 

If  we  terminate  a  waiver,  the  State 
must  notify  recipients  of  services  under 
the  waiver  30  days  before  terminating 
services.  This  requirement  is  based  on 
§  441.30  (a)  and  (b),  which  is  the 
implementing  relation  for  the  1915(c) 
waiver  program  designed  to  permit 
clients  to  prepare  alternatives  to  waiver 
services. 

8.  Hearings  Procedures 

We  are  adding  a  new  S  441.357  to 
cover  hearings  procedures  for  these 
waiver  terminations.  Section  1915(d)(6) 
of  the  Act  provides  that  a  determination 
by  the  Secretary  to  deny  a  request  for  a 
waiver  or  an  extension  of  a  waiver 
under  section  1915(d)  of  the  Act  will  be 
subject  to  review  to  the  extent  provided 
under  section  1116(b)  of  the  Act.  Section 
441.357  sets  forth  the  procedures  for 
administrative  and  judicial  review  of  the 
Secretary's  determination  of  a  State 
plan's  conformity  to  the  requirements  of 
the  statute.  Ri^ulations  for  hearings  and 
appeals  under  section  1116(b)  of  the  Act 
are  found  at  §  430.18.  Section  441.357 
will  cross  refer  to  the  existing 
requirements  at  §  430.18.  We  will  apply 
these  regulations  to  denied  requests  for 
waivers  under  section  1915(d)  of  the 
Act.  along  with  denied  requests  for 
amendment  or  renewal  of  these  waivers. 

SecHon  1915(dK6)(B)  of  the  Act 
provides  that  if  Ae  Secretary  denies  a 
request  for  extension  or  renewal  of  a 
State's  waiver,  and  the  State  appeals  the 
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denial  FFP  will  continue  to  be  available 
for  the  later  of:  90  days  after  the  date  on 
which  the  Secretary  denied  the 
extension  or  renewal  request,  or  if  the 
State  seeks  review  of  the  denial,  the 
date  on  which  the  final  determination  is 
made  based  on  that  review.  This 
provision  does  not  apply  to  denial  of 
initial  waiver  requests,  or  requests  for 
amendment  of  easting  waivers,  nor 
does  it  apply  in  situations  when  the 
Secretary,  after  notice  and  opportunity 
for  appeal,  has  terminated  a  waiver. 

Section  1915(f)  of  the  Act  mandates 
that  HCFA  monitor  the  implementation 
of  all  section  1915  waivers  to  assure  that 
the  requirements  for  the  waivers  are  * 
being  met.  This  section  further  mandates 
that  the  Secretary  will,  after  notice  and 
opportunity  for  a  hearing,  terminate  a 
waiver  when  he  finds  noncompliance 
has  occurred.  Section  441.306  currently 
applies  to  hearings  procedures  for 
tenninations  of  home  and  community- 
based  services  waivers  granted  under 
section  1915(c)  of  the  Act.  We  are 
applying  the  provisions  of  S  441.306  to 
terminations  of  waivers  imder  section 
1915(d)  of  the  Act  as  well.  Therefore,  the 
procedures  for  administrative  review  of 
action  on  State  plan  material  specified 
at  S  430.18  will  apply  to  State  requests 
for  hearings  on  terminations  of  waivers 
granted  under  section  1915(d)  of  the  Act. 

9.  Limits  on  Federal  Financial 
Participation 

We  are  adding  a  new  {  441.360  to 
provide  limits  on  FFP  for  home  and 
community-based  services  listed  in 
S  440.181.  To  assure  that  the  State 
Medicaid  agency  meets  the  waiver's 
health  and  welfare  standards  described 
in  §  441.352(a),  we  will  provide  that  FFP 
is  not  available  when  the  services  are 
furnished  in  a  facility  during  a  period  in 
which  the  facility  is  not  in  compliance 
with  applicable  State  standards 
described  in  that  section.  In  keeping 
with  our  policy  governing  waivers 
approved  under  section  1915(c)  of  the  . 
Act,  we  are  providing  that  FFF  is  not 
available  for  the  cost  of  room  and 
board,  except  when  furnished  as  part  of 
respite  care  services  in  a  facility, 
approved  by  the  State,  that  is  not  a 
private  residence.  For  purposes  uf  the 
1915(d)  waiver  program,  “board”  means 
three  meals  a  day  or  any  other  full 
nutritional  regimen  and  does  not  include 
meals  furnished  as  part  of  adult  day 
health  services,  which  do  not  comprise  a 
full  nutritional  regimen. 

For  those  waivers  that  contain 
personal  caregivers  as  a  waiver  service, 
we  are  specifying  that  States  may 
include  a  portion  of  the  room  and  board 
attributed  to  the  unrelated  personal 
caregiver  who  resides  in  the  same 


household  with  the  waiver  recipient 
The  method  of  apportioning  the  costs  of 
room  and  board  %^11  be  determined  by 
the  State  but  will  be  subject  to  review 
and  approval  by  HCFA.  The 
meth(^ology  used  must  be  explained 
fully  to  receive  HCFA’s  approval.  FFP 
for  live-in  caregivers  is  not  available  in 
situations  in  which  the  recipient  lives  in 
the  caregiver’s  home  or  in  a  residence 
owned  or  leased  by  the  provider  of 
Medicaid  services  (the  caregiver). 

We  are  further  prohibiting  FFP  for  the 
following  activities:  Services  not 
included  in  the  approved  State  plan  and 
not  approved  as  waiver  services  by 
HCFA;  services  furnished  to  recipients 
who  are  ineligible  under  the  terms  of  the 
approved  waiver,  services  furnished  by 
a  provider  when  either  the  services  or 
the  provider  fail  to  meet  the  standards 
set  by  the  State  and  included  in  the 
approved  waiver;  and  services  furnished 
to  a  recipient  by  his  or  her  spouse. 

To  prevent  duplication  of  services  and 
as  discussed  earlier,  we  are  prohibiting 
FFP  for  waiver  services  furnished  to 
individuals  while  they  are  inpatients  of 
a  hospital,  NF,  or  ICF/MR  (see 
§  441.351(e)(2)).  We  will  require  that  a 
State  request^  a  waiver  under  section 
1915(d)  of  the  Act  assure  that  FFP  will 
not  be  claimed  for  these  services. 

10.  Periodic  Evaluation.  Assessment, 
and  Review 

A  major  emphasis  of  the  section 
1915(d)  waiver  program  is  the  concern 
for  the  health  and  welfare  of  the 
recipients  of  services.  A  waiver  may  not 
be  granted  unless  the  State  has  satisfied 
the  Secretary  that  necessary  safeguards 
have  been  taken  to  protect  the  health 
and  welfare  of  the  recipients,  and 
should  the  Secretary  determine  that 
these  assurances  have  not  been  met,  he 
is  prohibited  fiY)m  renewing  the  waiver. 
Because  the  APEL  constitutes  a  limit  on 
FFP,  we  are  concerned  that  there  may 
be  an  incentive  to  inappropriately  ration 
necessary  care  to  remain  within 
budgetary  restraints.  Accordingly,  we 
have  made  a  strong  commitment  to 
quality  care  by  proposing  periodic 
evaluation,  assessment,  and  review  to 
counter  any  financial  disincentives  to 
furnish  needed  services. 

To  assure  quality  of  services  and 
access  to  care  under  this  waiver 
program  and  to  standardize  the 
methodology  by  which  it  will  be 
enforced,  we  will  require  that  a 
mechanism  be  established  that  will 
evaluate  and  assess  the  quality,  access, 
and  adequacy  of  care  for  individuals 
under  the  waiver  on  an  ongoing  basis. 
We  will  require  that  the  agency  either 
directly,  or  (through  interagency 
agreement)  by  other  departments  of 


State  government  (such  as  the 
Department  of  Health  or  the  Agency  on 
Aging),  create  an  evaluation  and 
assessment  review  team,  which  will 
have  the  responsibility  of  monitoring,  on 
an  ongoing  basis,  the  quality,  access, 
and  adequacy  of  care  furnished  to 
Medicaid  eligible  individuals  receiving 
care  under  the  waiver. 

We  are  adding  9  441.365  to  provide  for 
periodic  evaluation,  assessment,  and 
review  of  the  care  furnished  to 
recipients  of  waiver  services  under  part 
441,  subpart  H.  We  believe  these 
changes  will  conform  the  regulations  to 
the  health  and  welfare  requirements 
included  in  section  1915(d)  of  the  Act. 

To  ensure  that  high  quality  standards 
for  health  care  are  maintained, 

9  441.365(b)  requires  a  review  team  to 
periodically  evaluate  and  assess  the 
care  and  services  furnished  to  recipients 
under  the  waiver  provisions  of  part  441, 
subpart  H.  We  specify  that  each  review 
team  must  consist  of  a  physician  or 
registered  nurse,  and  at  least  one  other 
in^vidual  with  appropriate  health  and 
social  service  credentials.  If  there  is  no 
physician  on  the  review  team,  the 
Medicaid  agency  must  ensure  that  a 
physician  is  available  for  consultation. 
For  waiver  services  furnished  to 
individuals  who  have  been  determined 
to  be  likely  to  require  the  level  of  care 
furnished  in  a  NF  that  is  also  an  IMD, 
we  will  require  each  review  team  to 
have  a  psychiatrist  or  physician  who  is 
knowledgeable  about  geriatric  mental 
illness  and  other  appropriate  mental 
health  or  social  service  personnel  with 
knowledge  in  the  same  field. 

At  9  441.365(c),  we  specify  restrictions 
on  the  financial  interests  and  ' 
employment  of  review  team  members. 
We  specify  that  no  member  of  the 
review  team  may  have  a  financial 
interest  in,  or  be  employed  by,  any 
entity  that  furnishes  services  to  the 
recipients  whose  care  is  under  review. 
We  will  further  require  that  no  member 
of  a  review  team  may  evaluate  or  assess 
the  care  of  a  recipient  for  whom  he  or 
she  is  a  provider.  We  will  also  prohibit 
any  individual  who  serves  as  case 
manager,  caseworker,  benefit 
authorizer,  or  in  any  simil€U’  position, 
fi'om  serving  as  member  of  a  review 
team  that  evaluates  and  assesses  care 
furnished  to  a  recipient  with  whom  he  or 
she  has  had  a  professional  relationship. 

Section  441.365(d)  requires  a  sufiicient 
number  of  review  teams  located  within 
the  State  so  that  onsite  inspections  can 
be  made  at  appropriate  intervals  at  sites 
where  waiver  recipients  receive  care 
and  services. 

Section  441.365(e)  requires  the  review 
team  and  the  Medicaid  agency  to 
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conduct  evaluations  and  assessments 
for  each  recipient  under  the  waiver  at 
least  annually.  The  review  team  and  the 
agency  may  choose  to  conduct 
evaluations  and  assessments  more 
frequently  than  annually  based  on  the 
quality  of  care  and  services  being 
furnished  under  the  waiver  and  die 
condition  of  patients  receiving  care  and 
services  under  the  waiver. 

Section  441.365(f)  prohibits 
notification  to  a  provider  in  advance  of 
a  periodic  evaluation,  assessment,  and 
review.  However,  when  services  are 
provided  in  the  recipient's  own  home  or 
the  home  of  a  relative,  at  least  48  hours 
advance  notice  must  be  provided,  and 
the  recipient  must  have  the  opportunity 
to  decline  the  visit  This  exception  is  to 
protect  the  privacy  of  the  recipient  and 
the  recipient's  family.  If  the  recipient . 
declines  access  to  his  or  her  own  home 
or  the  home  of  a  relative,  the  review  is 
limited  solely  to  the  review  of  the 
provider's  records.  If  the  recipient  is 
incompetent,  the  head  of  the  household 
has  the  authority  to  decline  access  to 
the  home. 

Section  441.365(g]  requires  the  review 
team's  evaluation  and  assessment  to 
include  a  review  of  each  recipient's 
medical  record,  the  evaluation  and 
reevaluation  required  by  §  441.353(c), 
and  the  plan  of  care  under  which  the 
waiver  and  other  services  are  furnished. 
If  these  records  €ire  inadequate  or 
incomplete,  the  review  team  must 
complete  its  evaluation  and  assessment 
through  personal  contact  and 
observation  of  the  recipient.  The  review 
team  may  personally  contact  and 
observe  any  recipient  of  waiver  services 
whose  care  the  team  evaluates  and 
assesses.  The  review  team  may  also 
consult  with  both  formal  and  informal 
caregivers  when  the  recipient's  records 
are  inadequate  or  incomplete  and  when 
any  apparent  discrepancy  exists 
between  services  required  by  the 
recipient  and  services  furnished  under 
the  waiver. 

Section  441.365(h)  requires  the  review 
team  to  determine  whether  the  services 
included  in  the  plan  of  care  and 
furnished  to  the  recipient,  are  adequate 
to  meet  the  health  and  welfare  needs  of 
each  recipient  under  the  waiver.  The 
review  team  must  determine  whether 
the  services  included  in  the  plan  of  care 
have  been  furnished  to  the  recipient  as 
planned.  The  team  must  also  determine 
if  it  is  necessary  and  in  the  interest  of 
the  recipient  to  continue  receiving 
services  through  the  waiver  program, 
and  if  it  is  feasible  to  meet  the 
recipient's  health  and  welfare  needs 
through  the  waiver  program. 

Section  441.365(i)  establishes  the  basis 
for  a  review  team  to  determine  the 


adequacy  of  services  to  ensure  the 
protection  of  the  health  and  welfare  of 
waiver  recipients.  The  review  team  may 
consider  whether  the  medical  record, 
the  determination  of  level  of  care,  and 
the  plan  of  care  are  consistent,  and 
whether  all  ordered  services  have  been 
furnished  and  properly  recorded. 
Additionally,  the  team  must  consider 
whether  physician  review  of  prescribed 
psychotropic  medications,  when 
prescribed  for  behavior  control,  has 
occurred  at  least  every  30  days.  Another 
consideration  of  the  review  team  is 
whether  tests  or  observations  of  each 
recipient  indicated  by  his  or  her  medical 
record  are  made  at  appropriate  times 
and  properly  recorded. 

Other  information  the  review  team 
may  examine  includes  whether  progress 
notes  entered  in  the  record  by  formal 
and  informal  caregivers  are  made  as 
required  and  appear  to  be  consistent 
with  the  observed  condition  of  the 
recipient.  The  review  team  also 
determines  whether  reevaluations  of  the 
recipient's  level  of  care  have  occurred  at 
least  as  frequently  as  would  be  required 
if  that  individual  were  served  in  a  NF. 

When  observation  of  the  recipient  is 
necessary  (requirements  for  the 
necessity  of  observation  are  set  forth  in 
new  §  441.365(g)(3)),' the  review  team 
must,  at  a  minimum,  weigh  the  following 
factors  in  determining  whether  the 
recipient  receives  adequate  care  and 
services:  cleanliness  of  the  recipient; 
absence  of  bedsores;  and  absence  of 
signs  of  malnutrition  or  dehydration. 

Furthermore,  the  review  team  may 
examine  whether  the  recipient  needs 
any  service  that  is  not  included  in  the 
plan  of  care,  or  if  included,  is  not  being 
furnished  by  formal  or  informal 
caregivers  under  the  waiver  or  through 
arrangements  with  another  public  or 
private  source  of  assistance.  Finally,  the 
review  team  may  determine  whether  the 
recipient  requires  continued  home  and 
community-based  services  to  avoid  the 
likelihood  of  placement  in  a  nursing 
facility. 

Section  441.365()]  requires  that  the 
review  team  submit  the  results  of  its 
periodic  evaluations,  assessments  and 
reviews  to  the  Medicaid  agency  within  a 
reasonable  period  of  time,  not  to  exceed 
one  month,  after  the  completion  of  its 
review  of  each  recipient's  care.  This 
section  also  requires  that  the  team 
immediately  notify  the  agency  when  it 
discovers  conditions  that  may  constitute 
a  threat  to  the  life  or  health  of  a 
recipient. 

Section  441.365(k)  requires  that  the 
Medicaid  agency  establish  and  adhere 
to  procedures  for  taking  appropriate 
action  in  response  to  the  findings 
reported  by  the  review  teams.  'These 


procedures  must  provide  for  immediate 
response  to  any  team's  finding  that  the 
life  or  health  of  a  recipient  may  be 
jeopardized. 

IV.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
re^atory  impact  analysis  for  any 
interim  final  rule  that  meets  one  of  the 
E.O.  criteria  for  a  “major  rule”;  that  is, 
that  would  be  likely  to  result  in — 

•  An  annual  efiect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  efiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Section  4102  of  Public  Law  100-203, 
effective  January  1, 1988,  as  amended  by 
section  411(k)  of  Public  I^w  100-360  and 
by  section  8432  of  Public  Law  100-647, 
amended  section  1915  of  the  Act.  These 
changes  redesignated  section  1915(d)  of 
the  Act  as  section  1915(h)  and  added  a 
new  category  of  waiver  under  section 
1915(d)  entitled  “Home  and  Community- 
Based  Services  for  the  Elderly." 

Under  section  1915(d)  of  the  Act.  State 
Medicaid  agencies  may  request  the 
authority  to  provide  home  and 
community-based  services  to 
individuals  age  65  and  older  who  are 
determined  to  be  likely  to  require  the 
level  of  care  furnished  in  a  NF  if  the 
home  and  community-based  services  are 
not  provided.  Section  440.181  of  this 
rule,  which  implements  section 
1915(d)(4)  of  the  Act,  includes  those 
home  and  community-based  services 
that  a  State  may  provide  under  a  section 
1915(d)  waiver. 

In  return  for  this  waiver.  States  must 
limit  expenditures  for  these  services, 
along  with  NF,  home  health,  personal 
care,  and  private  duty  nursing  services 
as  well  as  any  services  provided  under  u 
section  1915(c)  waiver  to  individuals  age 
65  and  older.  A  waiver  under  section 
1915(c)  of  the  Act  allows  State  Medicaid 
agencies  to  provide  for  services  not 
otherwise  available  under  Medicaid  to 
individuals  who,  absent  these  services, 
would  otherwise  be  institutionalized  in 
a  hospital,  NF,  or  ICF/MR. 

To  date,  only  one  State  has  applied 
for  and  received  a  waiver  under  section 
1915(d)  of  the  Act  We  do  not  have  data 
that  will  assist  in  predicting  the  number 
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of  States  planning  to  request  waivers  in 
accordance  with  these  rules.  Because 
the  waivers  must  contain  costs  within 
the  APEL,  this  interim  flnai  rule  does  not 
meet  the  $100  million  criterion  nor  do  we 
believe  that  it  meets  the  other  E.0. 12291 
criteria.  Therefore,  this  rule  is  not  a 
major  rule  under  E.0. 12291.  and  a 
regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certibes  that  a  final  rule 
will  not  have  a  signibcant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  considered  small 
entities. 

In  addition,  section  1102(b]  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  bnal  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  debne  a 
small  rural  hospital  as  a  hospital  which 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  have  determined,  and  the 
Secretary  certibes  that  this  interim  bnal 
rule  will  not  result  in  a  signibcant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  signibcant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Therefore,  we 
are  not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  the  Effective 
Date 

We  ordinarily  publish  a  general  notice 
of  proposed  rulemaking  in  the  Federal 
Register,  and  invite  prior  public 
comment  on  the  proposed  rule.  The  rule 
includes  a  reference  to  the  legal 
authority  under  which  it  is  proposed, 
and  the  terms  and  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  However, 
this  procedure  can  be  waived  when  an 
agency  bnds  good  cause  that  a  notice- 
and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  incorporates  a 
statement  of  the  bnding  and  its  reasons 
in  the  rule  issued. 

Public  Law  100-203,  enacted  on 
December  22, 1987  (as  modibed  by 
Public  Law  100-360,  enacted  on  July  1. 
1988:  and  Public  Law  100-647,  enacted 


on  November  10, 1988;  and  Public  Law 
101-508,  enacted  on  November  6, 1990) 
amended  the  Act  to  add  a  waiver  for  the 
provision  of  home  and  community-based 
services  for  individuals  age  65  or  older. 

In  order  to  have  regulations  in  place  as 
close  as  possible  to  the  effective  date  of 
the  law,  we  must  publish  these 
regulations  in  interim  bnal  form 
promptly.  For  this  reason,  and  because 
we  believe  that  the  States  and  a 
substantial  number  of  Medicaid 
recipients  may  benebt  by  these 
regiilations,  we  believe  that  publication 
of  a  notice  of  proposed  rulemaking  and 
delay  in  the  effective  date  would  be 
contrary  to  the  public  interest.  We 
therefore  bnd  good  cause  to  waive 
notice  of  proposed  rulemaking  and  our 
normal  30-day  delay  in  the  effective 
date.  We  will,  however,  consider  any 
comments  on  this  interim  bnal  rule  that 
are  mailed  by  the  date  specibed  above 
in  the  "OATES”  section  and  make  any 
further  changes  that  may  be  necessary 
when  the  rule  is  published  in  bnal.  At 
that  time,  we  will  also  respond  to  the 
public  comments  received. 

VI.  Other  Required  Information 

A.  Paperwork  Burden 

Final  interim  regulations  at  §§  441.351, 
441.352,  441.353,  441.356,  and  441.365 
contain  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  This  regulation 
amends  current  Medicaid  regulations  to 
permit  States  to  offer,  under  a 
Secretarial  waiver,  a  wide  array  of 
home  and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined,  but  for  the  provision  of 
these  services,  to  likely  require  the  level 
of  care  furnished  in  a  NF.  The 
information  collection  requirements 
concern  the  preparation  of  the  waiver 
request  and  report  on  the  operation  of 
the  approved  waiver  program.  The 
respondents  who  will  provide  the 
information  include  the  State  Medicaid 
agencies. 

The  overall  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  be  63,806  hours  as  shown  in 
the  following  tables: 

Hours 


Response  and  Reporting  Burden 
(Annualized  for  Three  States): 

Sections  441.351,  441.352,  and 
441.353  (Preparation  of  waiver 

request) . . .  200 

Sections  441.352  and  441.365 
(Cost  reporting] .  60 


Hours 


Section  441.356  (Termination  re¬ 
quests)  . . .  (') 


Total  hours  for  response 

and  reporting  burden -  260 


Recordkeeping  Burden  (Annualized 
for  Three  States): 

Section  441.365  (Recording  and 
managing  recipient  informa¬ 
tion)  - - ..... . . — 63.546 


Recordkeeping  burden .  63,546 

Total  burden .  63,806 


'  Negligible. 

A  notice  will  be  published  in  the 
Federal  Register  after  approval  is 
obtained.  Organizations  and  individuals' 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  ol^cial  whose 
name  appears  in  the  "ADDRESSES” 
section  of  this  preamble. 

B.  Public  Comment  Period 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  regulation,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
ail  comments  that  we  receive  by  the 
date  and  time  specibed  in  the  “DATES” 
section  of  this  preamble,  and  when  we 
proceed  with  a  subsequent  bnal  rule,  we 
will  respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects 
42  CFR  Part  400 

Grant  programs-heaith.  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-hea^, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Pan  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-heaith,  Guam, 
Medicaid,  Puerto  Rico,  Supplemental 
Security  Income  (SSI),  Virgin  Islands. 

42  CFR  Part  440 

Grant  programs-heaith,  Medicaid. 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
heaith,  Infants  and  children,  Medicaid, 
Penalties,  Prescription  drugs.  Reporting 
and  recordkeeping  requirements. 
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42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

CHAPTER  IV— HEALTH  CARE  FINANaNQ 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

PART  400— INTRODUCTION; 
DEFINITIONS 

A.  Part  400  is  amended  as  follows: 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Secs.  1102  and  1671  of  the  Social 
Security  Act  (42  U.S.C  1302  and  1395hh)  and 
44  U.S.C.  chapter  35. 

§  400.203  [Amended] 

2.  In  §  400.203,  the  definition  for 
“nursing  facility"  (NF)  is  added  in 
alphabetical  order  as  follows: 

*  •  *  *  • 

Nursing  facility  (NF),  effective 
October  1, 1990,  means  an  SNF  or  an 
ICF  participating  in  the  Medicaid 
program. 

***** 

PART  435— EUQIBIUTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 

THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

B.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Audiority:  Sec.  1102  of  the  Social  Security 
•  Act  (42  U.S.C.  1302). 

Subpart  A— Introduction,  Definitions, 
and  General  Provisions 

2.  In  §  435.3(a).  the  introductory 
paragraph  is  revised  and  reference  to 
section  1915(d)  of  the  Act  is  added 
following  the  entry  for  section  1915(c)  of 
the  Act  to  read  as  follows: 

§  435.3  Basis. 

(a)  This  part  implements  the  following 
sections  of  the  Act  and  public  laws  that 
mandate  eligibility  requirements  and 
standards: 

***** 

1915(d)  Home  or  community-based 
services  for  individuals  age  65  or  older. 

***** 

Subpart  C— Options  for  Coverage  as 
Categorically  Needy 

3.  Section  435.217  is  revised  as 
follows: 

§  435.217  Individuals  receiving  home  and 
community-based  services. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals  in  the 
community  who  meet  the  following 
requirements: 

(a)  The  group  would  be  eligible  for 
Medicaid  if  institutionalized. 


(b)  In  the  absence  of  home  and 
community-based  services  under  a 
waiver  granted  under  part  441 — 

(1)  Subpart  G  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  a  hospital  NF.  or  an 
ICF/MR;  or 

(2)  Subpart  H  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  an  NF  and  are  age 
65  or  older. 

(c)  The  group  receives  the  waivered 
services. 

Subpart  H— Financial  Requirements  ' 
for  the  Categorically  Needy 

4.  In  S  435.726.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  435.726  Post-eligibility  treatment  of 
income  and  resources  of  individuals 
receiving  home  and  community-based 
services  furnished  under  a  waiver 
Application  of  patient  income  to  the  cost  of 
care. 

***** 

'(b)  This  section  applies  to  individuals 
who  are  eligible  for  Medicaid  under 
S  435.217  and  are  receiving  home  and 
community-based  services  furnished 
under  a  waiver  of  Medicaid 
requirements  specified  in  part  441, 
subpart  G  or  H  of  this  subchapter. 
***** 

5.  In  S  435.735,  paragraph  (b)  is 
revised  to  read  as  follows: 

§435.735  Post-aUgibUity  treatment  of 
Income  and  resources  of  individuals 
receiving  home  and  community-based 
services  furnished  under  a  wahren 
Application  of  patient  income  to  the  cost  of 
care. 

***** 

(b)  This  section  applies  to  individuals 
who  are  eligible  for  Medicaid  under 
§  435.217,  and  are  eligible  for  home  and 
community-based  services  furnished 
under  a  waiver  of  State  plan 
requirements  specified  in  part  441, 
subpart  G  or  H  of  this  subchapter. 
***** 

PART  436— EUGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

C.  Part  436  is  amended  as  follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.&  1302). 

Subpart  A— General  Provisions  and 
Definitions 

2.  In  §  436.2,  the  introductory 
paragraph  is  revised  and  reference  to 
section  1915(d)  of  the  Act  is  added 


following  the  entry  for  section  1915(c)  of 
the  Act  to  read  as  follows: 

§436.2  Basis. 

This  part  implements  the  following 
sections  of  the  Act  and  public  laws  that 
mandate  requirements  and  standards  for 
eligibility: 

***** 

1915(d)  Home  and  community-based 
services  for  individuals  age  65  or  older. 
***** 

3.  Section  436.217  is  revised  to  read  as 
follows: 

§  436.217  Individuais  rscaiving  home  and 
community-basad  sarvices. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals  in  the 
community  who  meet  the  following 
requirements: 

(a)  The  group  would  be  eligible  for 
Medicaid  if  institutionalized. 

(b)  In  the  absence  of  home  and 
community-based  services  under  a 
waiver  granted  under  part  441 — 

(1)  Subpart  G  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  a  hospital,  NF,  or  an 
ICF/MR;  or 

(2)  Subpart  H  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  a  NF  and  are  age  65 
or  older. 

(c)  Hie  group  receives  the  waivered 
services. 

PART  44D-SERVICES:  GENERAL 
PROVISIONS 

D.  Part  440  is  amended  as  followu: 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.a  1302). 

2.  Section  440.1  is  revised  to  read  as 
follows: 

§  440.1  Basis  and  purpose. 

This  subpart  interprets  and 
implements  the  following  sections  of  the 
Act: 

1902(a)(43)  Laboratory  services.  (See  also 
§S  447.10  and  447.342  for  related  provisions 
on  laboratory  services.) 

1905(a)  Services  included  in  the  term 
“medical  assistance." 

1905  (c),  (d).  (f)  through  (i),  (1),  and  (m) 
Definitions  of  institutions  and  services  that 
are  included  in  the  term  “medical 
assistance." 

1913  “Swing-bed"  services.  (See  §§  447.280 
and  482.66  of  this  chapter  for  related 
provisions  on  “swing-bed”  services.) 

1915(c)  Home  and  community-based 
services  listed  as  “medical  assistance"  and 
furnished  under  waivers  under  that  section  to 
individuals  who  would  otherwise  require  the 
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level  of  care  furnished  in  a  hospital,  NF,  or 
ICF/MR. 

1915(d)  Home  and  community-based 
services  listed  as  “medical  assistance"  and 
furnished  under  waivers  under  that  section  to 
individuals  age  65  or  older  who  would 
otherwise  require  the  level  of  care  furnished 
in  a  NF. 

3.  Section  440.181  is  added  to  Subpart 
A  to  read  as  follows; 

§  440.181  Home  and  coinmunity>based 
services  for  Individuals  age  65  or  older. 

(a)  Description  of  services. — Home 
and  community-based  services  for 
individuals  age  65  or  older  means 
services,  not  otherwise  furnished  under 
the  State's  Medicaid  plan,  or  services 
already  furnished  under  the  State’s 
Medicaid  plan  but  in  expanded  amount, 
duration,  or  scope,  which  are  furnished 
to  individuals  age  65  or  older  under  a 
waiver  granted  under  the  provisions  of 
part  441,  subpart  H  of  this  subchapter. 
Except  as  provided  in  $  441.310,  the 
services  may  consist  of  any  of  the 
services  listed  in  paragraph  (b)  of  this 
section  that  are  requested  by  the  State, 
approved  by  HCFA,  and  furnished  to 
eligible  recipients.  Service  definitions 
for  each  service  in  paragraph  (b)  of  this 
section  must  be  approved  by  HCFA. 

(b)  Included  services.  (1)  Case 
management  services. 

(2)  Homemaker  services. 

(3)  Home  health  aide  services. 

(4)  Personal  care  services. 

(5)  Adult  day  health  services. 

(6)  Respite  care  services. 

(7)  Other  medical  and  social  services 
requested  by  the  Medicaid  agency  and 
approved  by  HCFA,  which  will 
contribute  to  the  health  and  well-being 
of  individuals  and  their  ability  to  reside 
in  a  community-based  care  setting. 

4.  In  §  440.250,  paragraph  (k)  is 
revised  to  read  as  follows: 

9  440.250  Limits  on  comparability  of 
services. 

*  *  *  *  « 

(k)  If  the  agency  has  been  granted  a 
waiver  of  the  requirements  of  9  440.240 
(Comparability  of  services)  in  order  to 
provide  for  home  or  community-based 
services  under  §  §  440.180  or  440.181,  the 
services  provided  under  the  waiver  need 
not  be  comparable  for  all  individuals 
within  a  group. 

***** 

PART  441— SERVICES: 
REQUIREMENTS  AND  UMITS 
APPUCABLE  TO  SPECIFIC  SERVICES 

E.  Part  441  is  amended  as  follows: 

1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Authority:  Secs.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 


2.  A  new  subpart  H  is  added  to  read 
as  follows: 

Subpart  H— Home  and  Community-Based 
Servlcee  Waivers  for  Individuals  Age  65  or 
Olden  Waiver  Requirements 

Secs. 

441.350  Basis  and  purpose. 

441.351  Contents  of  a  request  for  a  waiver. 

441.352  State  assurances. 

441.353  Supporting  documentation  required. 

441.354  Aggregate  projected  expenditure 
limit  (APEL). 

441.355  Duration,  extension,  and 
amendment  of  a  waiver. 

441.356  Waiver  termination. 

441.357  Hearings  procedures  for  waiver 
denials. 

441.360  Limits  on  Federal  financial 
participation  (FFP). 

441.365  Periodic  evaluation,  assessment, 
and  review. 

Subpart  H— Home  and  Community- 
Based  Services  Waivers  for  Individuals 
Age  65  or  Olden  Waiver  Requirements 

9  441.350  Basis  and  purpose. 

Section  1915(d)  of  the  Act  permits 
States  to  offer,  under  a  waiver  of 
statutory  requirements,  home  and 
community-based  services  not 
otherwise  available  under  Medicaid  to 
individuals  age  65  or  older,  in  exchange 
for  accepting  an  aggregate  limit  on  the 
amount  of  expenditures  for  which  they 
claim  FFP  for  certain  services  furnished 
to  these  individuals.  The  home  and 
community-based  services  that  may  be 
furnished  are  listed  in  9  440.181  of  this 
subchapter.  This  subpart  describes  the 
procedures  the  Medicaid  agency  must 
follow  to  request  a  waiver. 

9  441.351  Contents  of  a  request  for  a 
waiver. 

A  request  for  a  waiver  under  this 
section  must  meet  the  following 
requirements: 

(a)  Required  signatures.  The  request 
must  be  signed  by  the  Governor,  the 
Director  of  the  Medicaid  agency  or  the 
Director  of  the  larger  State  agency  of 
which  the  Medicaid  agency  is  a 
component  or  any  official  of  the 
Medicaid  agency  to  whom  this  authority 
has  been  delegated.  A  request  from  any 
other  agency  of  State  government  will 
not  be  accepted. 

(b)  Assurances  and  supporting 
documentation.  The  request  must 
provide  the  assurances  required  by 

9  441.352  of  this  part  and  the  supporting 
documentation  required  by  9  441.353. 

(c)  Statement  for  sections  of  the  Act. 
The  request  must  provide  a  statement  as 
to  whether  waiver  of  section  1902(a)(1), 
1902(a)(10)(B),  or  1902(a)(10)(C)(i)(m)  of 
the  Act  is  requested.  If  ^e  State 
requests  a  waiver  of  section  1902(a)(1) 
of  the  Act,  the  waiver  must  clearly 


specify  the  geographic  areas  or  political 
subdivisions  in  which  the  services  will 
be  offered.  The  State  must  indicate 
whether  it  is  requesting  a  waiver  of  one 
or  all  of  these  sections.  The  State  may 
request  a  waiver  of  any  one  of  the 
sections  cited  above. 

(d)  Identification  of  services.  The 
request  must  identify  all  services 
available  under  the  approved  State  plan, 
which  are  also  included  in  the  APEL  and 
which  are  identified  under  9  440.181, 
and  any  limitations  that  the  State  has 
imposed  on  the  provision  of  any  service. 
The  request  must  also  identify  and 
describe  each  service  specified  in 

9  440.181  of  this  subchapter  to  be 
furnished  under  the  waiver,  and  any 
additional  services  to  be  furnished 
under  the  authority  of  9  440.181(b)(7). 
Descriptions  of  additional  services  must 
explain  how  each  additional  service 
included  under  9  440.181(b)(7)  will 
contribute  to  the  health  and  well-being 
of  the  recipients  and  to  their  ability  to 
reside  in  a  community-based  setting. 

(e)  Recipients  served.  The  request 
must  provide  that  the  home  and 
community-based  services  described  in 
9  440.181  of  this  subchapter,  are 
furnished  only  to  individuals  who— 

(1)  Are  age  65  or  older, 

(2)  Are  not  inpatients  of  a  hospital, 

NF,  or  ICF/MR:  and 

(3)  The  agency  determines  would  be 
likely  to  require  the  care  furnished  in  a 
NF  under  Medicaid. 

(f)  Plan  of  care.  The  request  must 
provide  that  the  home  and  community- 
based  services  described  in  9  440.181  of 
this  subchapter,  are  furnished  under  a 
written  plan  of  care  based  on  an 
assessment  of  the  individual’s  health 
and  welfare  needs  and  developed  by 
qualified  individuals  for  each  recipient 
under  the  waiver.  The  qualifications  of 
the  individual  or  individuals  who  will  be 
responsible  for  developing  the 
individual  plan  of  care  must  be 
described.  Each  plan  of  care  must 
contain,  at  a  minimum,  the  medical  and 
other  services  to  be  provided,  their 
frequency,  and  the  type  of  provider  to 
furnish  them.  Plans  of  care  must  be 
subject  to  the  approval  of  the  Medicaid 
agency. 

(g)  Medicaid  agency  review.  The 
request  must  assure  that  the  State 
agency  maintain  and  exercise  its 
authority  to  review  (at  a  minimum)  a 
valid  statistical  sample  of  each  month’s 
plans  of  care.  When  the  services  in  a 
plan  do  not  comport  with  the  stated 
disabilities  and  needs  of  the  recipient, 
the  agency  must  implement  immediate 
corrective  action  procedures  to  ensure 
that  the  needs  of  the  recipient  are 
adequately  addressed. 
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(h)  Groups  served.  The  request  must 
describe  the  group  or  groups  of 
individuals  to  whom  the  services  will  be 
offered. 

(i)  Assurances  regarding  amount 
expended.  The  request  must  assure  that 
the  total  amount  expended  by  the  State 
under  the  plan  for  individuals  age  65  or 
older  during  a  waiver  year  for  medical 
assistance  with  respect  to  NF.  home 
health,  private  duty  nursing,  personal 
care,  and  home  and  community-based 
services  described  in  SS  440.180  and 
440.181  of  this  subchapter  and  furnished 
as  an  alternative  to  NF  care  will  not 
exceed  the  aggregate  projected 
expenditure  limit  (APEL)  defined  in 

§  441.354. 

§  441.352  State  assurances. 

Unless  the  Medicaid  agency  provides 
the  following  satisfactory  assurances  to 
HCFA,  HCFA  will  not  grant  a  waiver 
under  this  subpart  and  may  terminate  a 
waiver  already  granted. 

(a)  Health  and  welfare.  The  agency 
must  assure  that  necessary  safeguards 
have  been  taken  to  protect  the  health 
and  welfare  of  the  recipients  of  services 
by  assuring  that  the  following  conditions 
are  met: 

(1)  Adequate  standards  for  all  types  of 
providers  that  furnish  services  under  the 
waiver  are  met.  (These  standards  must 
be  reasonably  related  to  the 
requirements  of  the  waiver  service  to  be 
furnished.) 

(2)  The  standards  of  any  State 
licensure  or  certification  requirements 
are  met  for  services  or  for  individuals 
furnishing  services  under  the  waiver. 

(3)  All  facilities  covered  by  section 
1616(e)  of  the  Act,  in  which  home  and 
community-based  services  are 
furnished,  are  in  compliance  with 
applicable  State  standards  that  meet  the 
requirements  of  45  CFR  part  1397  for 
board  and  care  facilities. 

(4)  Hiysician  reviews  of  prescribed 
psychotropic  drugs  (when  prescribed  for 
purposes  of  behavior  control  of  waiver 
recipients)  occur  at  least  every  30  days. 

(b)  Financial  accountability.  The 
agency  must  assure  financial 
accountability  for  funds  expended  for 
home  and  community-based  services. 
The  State  must  provide  for  an 
independent  audit  of  its  waiver  program. 
The  performance  of  a  single  financial 
audit,  in  accordance  with  the  Single 
Audit  Act  of  1984  (Pub.  L  98-502, 
enacted  on  October  19, 1984),  is  deemed 
to  satisfy  the  requirement  for  an 
independent  audit  The  agency  must 
maintain  and  make  available  to  HHS, 
the  Comptroller  General,  or  other 
designees,  appropriate  financial  records 
documenting  the  cost  of  services 
furnished  to  individuals  age  65  or  older 


under  the  waiver  and  the  State  plan, 
including  reports  of  any  independent 
audits  conducted. 

(c)  Evaluation  of  need.  The  agency 
must  provide  for  an  initial  evaluation 
(and  periodic  reevaluations)  of  the  need 
for  the  level  of  care  furnished  in  a  NF 
when  there  is  a  reasonable  indication 
that  individuals  age  65  or  older  might 
need  those  services  in  the  near  future, 
but  for  the  availability  of  home  and 
community-based  services.  The 
procedures  used  to  assess  level  of  care 
for  a  potential  waiver  recipient  must  be 
at  least  as  stringent  as  any  existing 
State  procedures  applicable  to 
individuals  entering  a  NF.  The 
qualifications  of  in^viduals  performing 
the  waiver  assessment  must  be  as  high 
as  those  of  individuals  assessing  the 
need  for  NF  care,  and  the  assessment 
instrument  itself  must  be  the  same  as 
any  assessment  instrument  used  to 
establish  level  of  care  of  prospective 
inpatients  in  NFs.  A  peri(^c 
reevaluation  of  the  level  of  care  must  be 
performed.  The  period  of  reevaluation  of 
level  of  care  cannot  extend  beyond  1 
year. 

(d)  Expenditures.  The  agency  must 
assure  that  the  total  amount  expended 
by  the  State  for  medical  assistance  with 
respect  to  NF.  home  health,  private  duty 
nursing,  personal  care  services,  home 
and  community-based  services 
furnished  under  a  section  1915(c)  waiver 
granted  under  Subpart  G  of  this  part  to 
individuals  age  65  or  older,  and  the 
home  and  community-based  services 
approved  and  furnished  under  a  section 
1915(d)  waiver  for  individuals  age  65  or 
older  during  a  waiver  year  will  not 
exceed  the  APEL,  calciilated  in 
accordance  with  §  441.354. 

(e)  Reporting.  The  agency  must  assme 
that  it  will  provide  HCFA  annually  with 
information  on  the  waiver’s  impact.  The 
information  must  be  consistent  with  a 
reasonable  data  collection  plan 
designed  by  HCFA  and  must  address 
the  waiver’s  impact  on — 

(1)  The  type,  amount,  and  cost  of 
services  fiu^shed  under  the  State  plan; 
and 

(2)  The  health  and  welfare  of 
recipients  of  the  services  described  in 
S  440.181  of  this  chapter. 

S  441.353  Supporting  documentation 
requirod. 

The  agency  must  furnish  HCFA  with 
sufficient  information  to  support  the 
assurances  required  under  S  441.352,  in 
order  to  meet  the  requirement  that  the 
assurances  are  satisfactory.  At  a 
minimum,  this  information  must  consist 
of  the  following: 


(a)  Safeguards.  A  description  of  the 
safeguards  necessary  to  protect  the 
health  and  welfare  of  recipients. 

This  information  must  include: 

(1)  A  copy  of  the  standards 
established  by  the  State  for  facilities  (in 
which  services  will  be  furnished)  that 
are  covered  by  section  1616(e)  of  the 
Act. 

(2)  The  minimum  educational  or 
professional  qualifications  of  the 
providers  of  the  services. 

(3)  A  description  of  the  administrative 
oversight  mechanisms  established  by 
the  State  to  ensure  quality  of  care. 

(b)  Records.  A  description  of  the 
records  and  information  that  are 
maintained  by  the  agency  and  by 
providers  of  services  to  support 
financial  accountability,  information 
regarding  how  the  State  meets  the 
requirement  for  financial  accountability, 
and  an  explanation  of  how  the  State 
assures  that  there  is  an  audit  trail  for 
State  and  Federal  funds  expended  for 
section  1915(d)  home  and  community- 
based  waiver  services.  If  the  State  has 
an  approved  Medicaid  Management 
Information  System  (MMIS),  this  system 
must  be  used  to  process  individual 
claims  data  and  account  for  funds 
expended  for  services  furnished  under 
the  waiver. 

(c)  Evaluation  and  reevaluation  of 
recipients.  A  description  of  the  agency’s 
plan  for  the  evaluation  and  reevaluation 
of  recipients’  level  of  care,  including  the 
following: 

(1)  A  description  of  who  makes  these 
evaluations  and  how  they  are  made. 

(2)  A  copy  of  the  evaluation 
instrument 

(3)  The  agency’s  procedure  to  assure 
the  maintenance  of  written 
documentation  on  all  evaluations  and 
reevaluations  and  copies  of  the  forms.  In 
accordance  with  regulations  at  45  CFR 
part  74,  written  documentation  of  all 
evaluations  and  reevaluations  must  be 
maintained  for  a  minimum  period  of  3 
years. 

(4)  The  agency’s  procedure  to  assure 
reevaluations  of  need  at  regular 
intervals. 

(5)  The  intervals  at  which 
reevaluations  occur,  which  may  be  no 
less  fi«quent  than  for  institutionalized 
individuals  at  comparable  levels  of  care. 

(6)  The  procedures  and  criteria  used 
for  evaluation  and  reevaluation  of 
waiver  recipients  must  be  the  same  or 
more  stringent  than  those  used  for 
individuals  served  in  NFs. 

(d)  Alternatives  available.  A 
description  of  the  agency’s  plan  for 
informing  eligible  recipients  of  the 
feasible  alternatives  available  under  the 
waiver  and  allowing  recipients  to 
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choose  either  institutional  or  home  and 
community-based  services  must  be 
submitted  to  HCFA.  A  copy  of  the  forms 
or  documentation  used  by  the  agency  to 
verify  that  this  choice  has  been  offered 
and  that  recipients  of  waiver  services, 
or  their  legal  representatives,  have  been 
given  the  free  choice  of  the  providers  of 
both  waiver  and  State  plan  services 
must  also  be  available  for  HCFA  review. 
The  Medicaid  agency  must  provide  an 
opportunity  for  a  fair  hearing,  under  42 
CFR  part  431,  subpart  E,  to  recipients 
who  are  not  given  the  choice  of  home  or 
community-based  services  as  an 
alternative  to  institutional  care  in  a  NF 
or  who  are  denied  the  service(s)  or  the 
providers  of  their  choice. 

(e)  Post-eligibility  of  income.  An 
explanation  of  how  the  agency  applies 
the  applicable  provisions  regarding  the 
post-eligibility  treatment  of  income  and 
resources  of  those  individuals  receiving 
home  and  community-based  services 
who  are  eligible  under  a  special  income 
level  (included  in  §  435.217  of  this 
subchapter). 

S  441.354  Aggregate  projected 
expenditure  limit  (APEL). 

(a)  Definitions.  For  purposes  of  this 
section,  the  term  “base  year”  means — 

(1)  Federal  fiscal  year  (FFY)  1987  (that 
is,  October  1, 1986  throu^  September 
30, 1987):  or 

(2)  In  the  case  of  a  State  which  did  not 
report  expenditures  on  the  basis  of  age 
categories  during  FFY  1987,  the  base 
year  means  FFY  1989  (that  is,  October  1, 
1988  through  September  30, 1989). 

(b)  General.  (1)  The  total  amount 
expended  by  the  State  for  medical 
assistance  with  respect  to  NF,  home  and 
community-based  services  under  the 
waiver,  home  health  services,  personal 
care  services,  private  duty  nursing 
services,  and  services  furnished  under  a 
waiver  under  subpart  G  of  this  part  to 
individuals  age  65  or  older  furnished  as 
an  alternative  to  care  in  an  SNF  or  IGF 
(NF  effective  October  1, 1990),  may  not 
exceed  the  APEL  calculated  in 
accordance  with  paragraph  (c)  of  this 
section. 

(2)  In  applying  for  a  waiver  under  this 
subpart,  the  agency  must  clearly  identify 
the  base  year  it  intends  to  use. 

(3)  The  State  may  make  a  preliminary 
calculation  of  the  expenditure  limit  at 
the  time  of  the  waiver  approval; 
however,  HCFA  makes  final 
calculations  of  the  aggregate  limit  after 
base  data  have  been  verified  and 
accepted. 

(4)  All  base  year  and  waiver  year  data 
are  subject  to  final  cost  settlement 
within  2  years  from  the  end  of  the  base 
or  waiver  year  involved. 


(c)  Formula  for  calculating  APEL. 

Except  as  provided  in  paragraph  (d)  of 

this  section,  the  formula  for  calculating 
the  APEL  follows: 

APEL=P  X  (1-l-Y)  -1-  V  X  [1+Z],  where 

P=The  aggregate  amount  of  the  State's 
medical  assistance  under  title  XIX  for 
SNF  and  ICF  (NF  effective  October  1, 

1990)  services  furnished  to  individuals 
wdio  have  reached  age  65.  defined  as  the 
total  medical  assistance  payments 
(Federal  and  State)  reported  on  line  6  of 
form  HCFA  64  (as  adjusted)  for  SNF 
services,  ICF-other  services,  and  mental 
health  facility  services  for  the  base  year, 
multiplied  by  the  ratio  of  expenditures 
for  SNF  and  ICF-other  services  for  the 
aged  to  total  expenditures  for  these 
services  as  reported  on  form  HCFA  2082 
for  the  base  year. 

Q=The  market  basket  index  for  SNF  and  ICF 
(NF  effective  October  1, 1990)  services 
for  the  waiver  year  involved,  dehned  as 
the  total  SNF  Input  Price  Index  used  in 
the  Medicare  program,  identified  as  the 
third  quarter  data  available  from  HCFA's 
Office  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year. 

R=The  SNF  Input  Price  Index  for  the  base 
year. 

S=The  number  of  residents  in  the  State  in 
the  waiver  year  involved  who  have 
reached  age  65,  defined  as  the  number  of 
aged  Medicare  beneficiaries  in  the  State, 
equal  to  the  Mid-Period  Enrollment  in  HI 
or  SMI  in  that  State  on  July  1  preceding 
the  start  of  the  fiscal  year. 

T=The  number  of  aged  Medicare 
beneficiaries  in  the  State  who  are 
enrolled  in  either  the  HI  or  SMI  programs 
in  the  base  year,  as  debned  in  S,  above. 

U=The  number  of  years  beginning  after  the 
base  year  and  ending  on  the  last  day  of 
the  waiver  year  involved. 

V=The  aggregate  amount  of  the  State’s 

medical  assistance  under  title  XIX  in  the 
base  year  for  home  and  community- 
based  services  for  individuals  who  have 
reached  age  65,  defined  as  the  total 
medical  assistance  payments  (Federal 
and  State)  reported  on  line  6  of  form 
HCFA  64  (as  adjusted)  for  home  health, 
personal  care,  and  home  and  community- 
based  services  waivers,  which  provide 
services  as  an  alternative  to  care  in  a 
SNF  or  ICF  (NF  effective  October  1, 

1990),  increased  by  an  estimate 
(acceptable  to  HCFA)  of  expenditures  for 
private  duty  nursing  services,  multiplied 
by  the  ratio  of  expenditures  for  home 
health  services  for  the  aged  to  total 
expenditures  for  home  health  services,  as 
reported  on  form  HCFA  2082,  for  the 
base  year. 

W =The  market  basket  index  for  home  and 
community-based  services  for  the  waiver 
year  involved,  defined  as  the  Home 
Agency  Input  Price  Index,  used  in  the 
Medicare  program  identified  as  the  third 
quarter  data  available  from  HCFA's 
Office  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year. 


X=The  Home  Health  Agency  Input  Price 

Index  for  the  base  year. 

Y =The  greater  of — 

(UX.07).  or  (Q/R)-1-KS/T)-1-I-(UX.02). 
Z=The  greater  of — 

(U  X  .07),  or  ( W/X)-l  4-  (S/T)-l  -»-  (U  X  .02). 

(d)  Amendment  of  the  APEL.  The 
State  may  request  amendment  of  its 
APEL  to  reflect  an  increase  in  the 
aggregate  amount  of  medical  assistance 
for  NF  services  and  for  services 
included  in  the  calculation  of  the  APEL 
as  required  by  paragraph  (c)  of  this 
section  when  the  increase  is  directly 
attributable  to  legislation  enacted  on  or 
after  December  22, 1987,  which  amends 
title  XIX  of  the  Act.  Costs  attributable  to 
laws  enacted  before  December  22, 1987 
will  not  be  considered.  Because  the 
APEL  for  each  year  of  the  waiver  is 
computed  separately  from  the  APEL  for 
any  other  waiver  year,  a  separate 
amendment  must  be  submitted  for  each 
year  in  which  the  State  chooses  to  raise 
its  APEL  Documentation  specific  to  the 
waiver  year  involved  must  be  submitted 
to  HCFA. 

§  441.355  Duration,  extension,  and 
amendment  of  a  waiver. 

(a)  Effective  dates  and  extension 
periods.  (1)  The  effective  date  for  a 
waiver  of  Medicaid  requirements  to 
furnish  home  and  community-based 
services  to  individuals  age  65  or  older 
under  this  subpart  is  established  by 
HCFA  prospectively  on  the  first  day  of 
the  FFY  following  the  date  on  which  the 
waiver  is  approved. 

(2)  The  initial  waiver  is  approved  for  a 
3-year  period  from  the  effective  date. 
Subsequent  renewals  are  approved  for 
5-year  periods. 

(3)  If  the  agency  requests  it,  the 
waiver  may  be  extended  for  an 
additional  5-year  period  if  HCFA’s 
review  of  the  prior  period  shows  that  the 
assurances  required  by  S  441.352  were 
met. 

(4)  The  agency  may  request  that 
waiver  modifications  be  made  effective 
retroactive  to  the  first  day  of  the  waiver 
year  in  which  the  amendment  is 
submitted,  unless  the  amendment 
involves  substantive  change. 
Substantive  changes  may  include,  but 
are  not  limited  to,  addition  of  services 
under  the  waiver,  a  change  in  the 
qualifications  of  service  providers,  or  a 
change  in  the  eligible  population. 

(5)  A  request  for  an  amendment  that 
involves  a  substantive  change  is  given  a 
prospective  effective  date,  but  this  date 
need  not  coincide  with  the  start  of  the 
next  FFY. 

(b)  Extension  or  new  waiver  request. 
HCFA  determines  whether  a  request  for 
extension  of  an  existing  waiver  is 
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actually  an  extension  request,  or  a 
request  for  a  new  waiver.  Generally,  if  a 
State’s  extension  request  proposes  a 
substantive  change  in  services 
furnished,  eligible  population,  service 
area,  statutory  sections  waived,  or 
qualifications  of  service  providers, 

HCFA  considers  it  a  new  waiver 
request. 

(c)  Reconsideration  of  denial.  A 
determination  of  HCFA  to  deny  a 
request  for  a  waiver  (or  for  extension  of 
a  waiver)  under  this  subpart  may  be 
reconsidered  in  accordance  with 

§  441.357. 

(d)  Existing  waiver  effectiveness  after 
denial.  If  HCFA  denies  a  request  for  an 
extension  of  an  existing  waiver  under 
this  subpart: 

(1)  The  existing  waiver  remains  in 
effect  for  a  period  of  not  less  than  90 
days  after  the  date  on  which  HCFA 
denies  the  request,  or,  if  the  State  seeks 
reconsideration  in  accordance  with 

§  441.357,  the  date  on  which  a  final 
determination  is  made  with  respect  to 
that  review. 

(2)  HCFA  calculates  an  APEL  for  the 
period  for  which  the  waiver  remains  in 
effect,  and  this  calculation  is  used  to 
pro-rate  the  limit  according  to  the 
number  of  days  to  which  it  applies. 

§  441.356  Waivar  termination. 

(a)  Termination  by  the  State.  If  a 
State  chooses  to  terminate  its  waiver 
before  an  approved  program  is  due  to 
expire,  the  following  conditions  apply: 

(1)  The  State  must  notify  HCFA  in 
writing  at  least  30  days  before 
terminating  services  to  recipients. 

(2J  The  State  must  notify  recipients  of 
services  under  the  waiver  at  least  30 
days  before  terminating  services  in 
accordance  with  §  431.210  of  this 
chapter. 

(3)  HCFA  continues  to  apply  the  APEL 
described  in  §  441.354  throu^  the  end  of 
the  waiver  year,  but  this  limit  is  not 
applied  in  subsequent  years. 

(4)  The  State  may  not  decrease  the 
services  available  under  the  approved 
State  plan  to  individuals  age  65  or  older 
by  an  amount  that  violates  the 
comparability  of  service  requirements 
set  forth  in  §  440.240  of  this  chapter. 

(b)  Termination  by  HCFA.  (1)  If  HCFA 
finds,  during  an  approved  waiver  period, 
that  an  agency  is  not  meeting  one  or 
more  of  the  requirements  for  a  waiver 
contained  in  this  subpart.  HCFA  notifies 
the  agency  in  writing  of  its  findings  and 
grants  an  opportunity  for  a  hearing  in 
dccordance  with  §  441.357.  If  HCFA 
determines  that  the  agency  is  not  in 
compliance  with  this  subpart  after  the 
notice  and  any  hearing,  HCFA  may 
terminate  the  waiver. 


(2)  If  HCFA  terminates  the  waiver,  the 
following  conditions  apply: 

(i)  The  State  must  notify  recipients  of 
services  under  the  waiver  at  least  30 
days  before  terminating  services  in 
accordance  with  fi  431.210  of  this 
chapter. 

(ii)  HCFA  continues  to  apply  the 
APEL  in  §  441.354  of  this  subpart,  but 
the  limit  is  prorated  according  to  the 
number  of  days  in  the  fiscal  year  during 
which  waiver  services  were  offered.  The 
limit  expires  concurrently  with  the 
termination  of  home  and  community- 
based  services  under  the  waiver. 

§  441.357  Hearing  procedures  for  waiver 
denials. 

The  procedures  specified  in  §  430.18 
of  this  subchapter  apply  to  State 
requests  for  hearings  on  denials, 
renewals,  or  amendments  of  waivers  for 
home  and  community-based  services  for 
individuals  age  65  or  older. 

§  441.360  Limits  on  Federal  financiai 
participation  (FFP). 

FFP  for  home  and  community-based 
services  listed  in  §  440.181  of  this 
subchapter  is  not  available  in 
expenditures  for  the  following: 

(a)  Services  furnished  in  a  facility 
subject  to  the  health  and  welfare 
requirements  described  in  8  441.352(a) 
during  any  period  in  which  the  facility  is 
found  not  to  be  in  compliance  with  the 
applicable  State  requirements  described 
in  that  section. 

(b)  The  cost  of  room  and  board  except 
when  furnished  as  part  of  respite  care 
services  in  a  facility,  approved  by  the 
State,  that  is  not  a  private  residence.  For 
purposes  of  this  subparL  “board”  means 
three  meals  a  day  or  any  other  full 
nutritional  regimen.  “Board”  does  not 
include  meals,  which  do  not  comprise  a 
full  nutritional  regimen,  furnished  as 
part  of  adult  day  health  services. 

(c)  The  portion  of  the  cost  of  room  and 
boa^  attributed  to  unrelated,  live-in 
personal  caregivers  when  the  waiver 
recipient  lives  in  the  caregiver's  home  or 
a  residence  owned  or  leased  by  the 
provider  of  the  Medicaid  services  (the 
caregiver). 

(d)  Services  that  are  not  included  in 
the  approved  State  plan  and  not 
approved  as  waiver  services  by  HCFA. 

(e)  Services  furnished  to  recipients 
who  are  ineligible  under  the  terms  of  the 
approved  waiver. 

(f)  Services  furnished  by  a  provider 
when  either  the  services  or  the  provider 
do  not  meet  the  standards  that  are  set 
by  the  State  and  included  in  the 
approved  waiver. 

(g)  Services  furnished  to  a  recipient  by 
his  or  her  spouse. 


8  441.365  Periodic  evaluation, 
aaaeaament,  and  review. 

(a)  Purpose.  This  section  prescribes 
requirements  for  periodic  evaluation, 
assessmenL  and  review  of  the  care  and 
services  furnished  to  individuals 
receiving  home  and  community-based 
waiver  services  tmder  this  subpart. 

(b)  Evaluation  and  assessment  review 
team.  (1)  A  review  team,  as  described  in 
paragraphs  (b)(2)  and  (c)  of  this  section, 
must  periodically  evaluate  and  assess 
the  care  and  services  furnished  to 
recipients  under  this  subpart.  The 
review  team  must  be  created  by  the 
State  agency  directly,  or  (throuj^ 
interagency  agreement)  by  other 
departments  of  State  government  (such 
as  the  Department  of  Health  or  the 
Agency  on  Aging). 

(2)  Each  review  team  must  consist  of 
at  least  one  physician  or  registered 
nurse,  and  at  least  one  other  individual 
with  health  and  social  service 
credentials  who  the  State  believes  is 
qualified  to  properly  evaluate  and 
assess  the  care  and  services  provided 
under  the  waiver.  If  there  is  no 
physician  on  the  review  team,  the 
Medicaid  agency  must  ensure  that  a 
physician  is  available  to  provide 
consultation  to  the  review  team. 

(3)  For  waiver  services  furnished  to 
individuals  who  have  been  found  to  be 
likely  to  require  the  level  of  care 
furnished  in  a  NF  that  is  also  an  IMD, 
each  review  team  must  have  a 
psychiatrist  or  physician  and  other 
appropriate  mental  health  or  social 
service  personnel  who  are 
knowle^eable  about  geriatric  mental 
illness. 

(c)  Financial  interests  and 
employment  of  review  team  members. 

(1)  No  member  of  a  review  team  may 
have  a  financial  interest  in  or  be 
employed  by  any  entity  that  furnishes 
care  and  services  under  the  waiver  to  a 
recipient  whose  care  is  under  review. 

(2)  No  physician  member  of  a  review 
team  may  evaluate  or  assess  the  care  of 
a  recipient  for  whom  he  or  she  is  the 
attending  physician. 

(3)  No  individual  who  serves  as  case 
manager,  caseworker,  benefit 
authorizer,  or  any  similar  position,  may 
serve  as  member  of  a  review  team  that 
evaluates  and  assesses  care  furnished  to 
a  recipient  with  whom  he  or  she  has  had 
a  professional  relationship. 

(d)  Number  and  location  of  review 
teams.  A  sufficient  number  of  teams 
must  be  located  within  the  State  so  that 
onsite  inspections  can  be  made  at 
appropriate  intervals  at  sues  where 
waiver  recipients  receive  care  and 
services. 
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(e)  Frequency  of  periodic  evaluations 
and  assessments.  Periodic  evaluations 
and  assessments  must  be  conducted  at 
least  annually  for  each  recipient  under 
the  waiver,  llie  review  team  and  the 
agency  have  the  option  to  determine  the 
frequency  of  further  periodic 
evaluations  and  assessments,  based  on 
the  quality  of  services  and  access  to 
care  being  furnished  imder  the  waiver 
and  the  condition  of  patients  receiving 
care  and  services. 

(f)  Notification  before  inspection.  No 
provider  of  care  and  services  imder  the 
waiver  may  be  notified  in  advance  of  a 
periodic  evaluation,  assessment,  and 
review.  However,  when  a  recipient 
receives  services  in  his  own  home  or  the 
home  of  a  relative,  notification  must  be 
provided  to  the  residents  of  the 
household  at  least  48  hours  in  advance. 
The  recipient  must  have  an  opportunity 
to  decline  access  to  the  home.  If  the 
recipient  declines  access  to  his  or  her 
own  home,  or  the  home  of  a  relative,  the 
review  is  limited  solely  to  the  review  of 
the  provider’s  records.  If  the  recipient  is 
incompetent,  the  head  of  the  household 
has  the  authority  to  decline  access  to 
the  home. 

(g)  Personal  contact  with  and 
observation  of  recipients  and  review  of 
records.  (1)  For  recipients  of  care  and 
services  under  a  waiver,  the  review 
team’s  evaluation  and  assessment  must 
include — 

(1)  A  review  of  each  recipient’s 
medical  record,  the  evaluation  and 
reevaluation  required  by  §  441.353(c), 
and  the  plan  of  care  under  which  the 
waiver  and  other  services  are  furnished; 
and 

(ii)  If  the  records  described  in 
paragraph  (g)(l)(i)  of  this  section  are 
inadequate  or  incomplete,  personal 
contact  and  observation  of  each 
recipient. 

(2)  The  review  team  may  personally 
contact  and  observe  any  recipient 
whose  care  the  team  evaluates  and 
assesses. 

(3)  The  review  team  may  consult  with 
both  formal  and  informal  caregivers 
when  the  recipient’s  records  are 


inadequate  or  incomplete  and  when  any 
apparent  discrepancy  exists  between 
services  required  by  the  recipient  and 
services  furnished  under  the  waiver. 

(h)  Determinations  by  the  review 
team.  The  review  team  must  determine 
in  its  evaluation  and  assessment 
whether — 

(1)  The  services  included  in  the  plan 
of  care  are  adequate  to  meet  the  health 
and  welfare  needs  of  each  recipient; 

(2)  The  services  included  in  die  plan 
of  care  have  been  furnished  to  the 
recipient  as  planned; 

(3)  It  is  necessary  and  in  the  interest 
of  the  recipient  to  continue  receiving 
services  through  the  waiver  program;  ■ 
and 

(4)  It  is  feasible  to 'meet  the  recipient’s 
health  and  welfare  needs  through  the 
waiver  program. 

(i)  Other  information  considered  by 
review  team.  When  making 
determinations,  under  paragraph  (h)  of 
this  section,  for  each  recipient,  the 
review  team  must  consider  the  following 
information  and  may  consider  other 
information  as  it  deems  necessary: 

(1)  Whether  the  medical  record,  the 
determination  of  level  of  care,  and  the 
plan  of  care  are  consistent,  and  whether 
all  ordered  services  have  been  furnished 
and  properly  recorded. 

(2)  Whether  physician  review  of 
prescribed  psychotropic  medications 
(when  required  for  behavior  control]  has 
occurred  at  least  every  30  days. 

(3)  Whether  tests  or  observations  of 
each  recipient  indicated  by  his  or  her 
medical  record  are  made  at  appropriate 
times  and  properly  recorded. 

(4)  Whether  progress  notes  entered  in 
the  record  by  formal  and  informal 
caregivers  are  made  as  required  and 
appear  to  be  consistent  with  the 
observed  condition  of  the  recipient. 

(5)  Whether  reevaluations  of  the 
recipient’s  level  of  care  have  occurred  at 
least  as  frequently  as  would  be  required 
if  that  individual  were  served  in  a  NF. 

(6)  Whether  the  recipient  receives 
adequate  care  and  services,  based,  at  a 
minimum,  on  the  following  when 
observations  are  necessary  (the 


requirements  for  the  necessity  of 
observations  are  set  forth  in  new 
S  441.365(g)(3)): 

(i)  Cleanliness. 

(ii)  Absence  of  bedsores. 

(iii)  Absence  of  signs  of  malnutrition 
or  dehydration. 

(7)  Whether  the  recipient  needs  any 
service  that  is  not  included  in  the  plan  of 
care,  or  if  included,  is  not  being 
furnished  by  formal  or  informal 
caregivers  under  the  waiver  or  through 
arrangements  with  another  public  or 
private  source  of  assistance. 

(8)  Determination  as  to  whether 
continued  home  and  community-based 
services  are  required  by  the  recipient  to 
avoid  the  likelihood  of  placement  in  a 
NF. 

(j)  Submission  of  review  team’s 
results.  The  review  team  must  submit  to 
the  Medicaid  agency  the  results  of  its 
periodic  evaluation,  assessment  and 
review  of  the  care  of  the  recipient: 

(1)  Within  1  month  of  the  completion 
of  the  review. 

(2)  Immediately  upon  its 
determination  that  conditions  exist  that 
may  constitute  a  threat  to  the  life  or 
health  of  a  recipient. 

(k)  Agency’s  action.  The  Medicaid 
agency  must  establish  and  adhere  to 
procedures  for  taking  appropriate  action 
in  response  to  the  findings  reported  by 
the  review  team.  These  procedures  must 
provide  for  immediate  response  to  any 
finding  that  the  life  or  health  of  a 
recipient  may  be  jeopardized. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.714,  Medical  Assistance 
Program) 

Editorial  Note:  This  document  was  received 
on  June  12, 1992,  for  publication  in  the 
Federal  Register. 

Dated:  July  19, 1991. 

Gail  R.  Wilensky, 

Administration,  Health  Care  Financing 
Administration. 

Approved:  October  22, 1991. 

Louis  W.  Sullivan, 

Secretary. 
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